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1 

Appaloosa Management L.P. (“Appaloosa”), Owl Creek Asset Management, L.P. 

(“Owl Creek,”) and Centerbridge Partners, L.P. (“Centerbridge,” collectively “AOC”), on 

behalf of certain of their respective managed funds that are creditors of the above 

captioned debtors and debtors in possession (collectively, the “Debtors”), by and through 

their undersigned counsel, hereby submit this joint post trial brief (the “Joint Brief”) in 

connection with the confirmation hearing for the Modified Sixth Joint Amended Plan of 

Affiliated Debtors Pursuant to Chapter 11 of the United States Bankruptcy Code (the 

“Modified Sixth Amended Plan”) [D.I. 6965], which hearing was held July 13-15 and 18-

21, 2011 (the “Second Confirmation Hearing”).2  The Joint Brief supplements the 

individual briefs being filed by Appaloosa, Centerbridge and Owl Creek 

contemporaneously herewith.3  In support of the Joint Brief, AOC respectfully state as 

follows: 

PRELIMINARY STATEMENT 

1. The Modified Sixth Amended Plan, and the Global Settlement Agreement 

that is at its core, are fair, reasonable and comply in all respects with the Bankruptcy 

Code.4  This Court should confirm the Modified Sixth Amended Plan and end this nearly-

three-year-old bankruptcy.     

2. The Equity Committee and others have had far more than a fair and full 

opportunity to poke holes in the Modified Sixth Amended Plan; they have conducted two 

                                                 
2  AOC incorporate by reference the Joint Response of Appaloosa Management L.P., Centerbridge 

Partners, L.P. and Owl Creek Asset Management, L.P. to the Equity Committee's Objection and 
Certain Other Objections to the Confirmation of the Modified Sixth Amended Plan [D.I. 8133] (the 
“AOC Pre-Hearing Response”).   

3  The Joint Brief focuses on issues related to confirmation of the Modified Sixth Amended Plan and 
approval of the Global Settlement Agreement; the individual briefs filed by Appaloosa, Centerbridge 
and Owl Creek focus respectively on issues related to allegations of inequitable conduct by Appaloosa, 
Centerbridge and Owl Creek, to the extent such allegations were made by the Equity Committee.  

4  All capitalized terms used, but not defined, herein shall have the same meanings ascribed to them in 
the Modified Sixth Amended Plan [D.I. 6965]. 
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extensive confirmation trials; they have reviewed hundreds of thousands of documents 

and taken countless depositions; but they have failed to present a shred of evidence that 

would justify not confirming the Modified Sixth Amended Plan; and they have failed to 

put forth an iota of proof to support their baseless claim that AOC engaged in inequitable 

conduct or injured the Debtors’ estates in any way, shape or form.  The time has come to 

put an end to the Equity Committee’s unjustified and unsubstantiated assault on AOC, 

Aurelius and the Debtors. 

3. For the reasons stated below, in the memoranda submitted individually on 

behalf of Appaloosa, Centerbridge and Owl Creek, in the memoranda submitted by the 

Debtors and the Creditors’ Committee, and as set forth during the Second Confirmation 

Hearing, the Court should confirm the Modified Sixth Amended Plan as written and 

overrule all objections to the Modified Sixth Amended Plan.  

STATEMENT OF FACTS 

4. In addition to the statement of facts set forth herein, AOC incorporates by 

reference the statements of facts set forth in the individual briefs filed by Appaloosa, 

Centerbridge and Owl Creek. 

5. On September 28, 2008, the Debtors filed voluntary petitions for relief 

under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”).  Pursuant 

to sections 1107 and 1108 of the Bankruptcy Code, the Debtors are continuing to operate 

their businesses and manage their properties as debtors in possession.  No trustee has 

been appointed in the chapter 11 cases. 

6. On October 15, 2008, the Office of the United States Trustee for the 

District of Delaware appointed the Official Committee of Unsecured Creditors (the 

“Creditors’ Committee”). 
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7. On January 11, 2010, the Office of the United States Trustee for the 

District of Delaware appointed the Official Committee of Equity Security Holders (the 

“Equity Committee”). 

8. On October 6, 2010, the Debtors filed the sixth amended plan of 

reorganization (as amended, the “Sixth Amended Plan”).   The Sixth Amended Plan was 

filed together with the Amended and Restated Global Settlement Agreement (the “Global 

Settlement Agreement”) by and among, the Debtors, JPMorgan Chase Bank, N.A. 

(“JPMC”), the Federal Deposit Insurance Corporation (the “FDIC”) and the Creditors’ 

Committee.  Appaloosa, Owl Creek, Centerbridge and Aurelius were signatories to the 

Global Settlement Agreement. 

9. In July 2010, the Debtors established a document depository (the 

“Document Depository”) that contained in excess of 150,000 documents produced by the 

Debtors, JPMC, the Equity Committee and the Creditors’ Committee.  At all times since 

its creation, the Equity Committee has had access to the document depository. 

10. A hearing with respect to approval of the Global Settlement Agreement 

and confirmation of the Sixth Amended Plan (the “First Confirmation Hearing”) 

commenced on December 2, 2010 and concluded on December 7, 2010.   

11. On January 7, 2011, this Court issued an opinion (the “Opinion”) holding 

that the Settlement Agreement was “fair and reasonable,” but denied confirmation of the 

Sixth Amended Plan on other grounds.  In re Washington Mut., Inc., 442 B.R. 314, 322 

(Bankr. D. Del. 2011). 

12. On January 18, 2011, the Equity Committee filed a Motion for an Order 

Pursuant to Bankruptcy Rule 2004 and Local Bankruptcy Rule 2004-1 Directing the 
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Examination of the Washington Mutual, Inc. Settlement Note Holders (the “EC 

Discovery Motion”) [D.I. 6567]. 

13. On January 20, 2011, at a hearing to consider the timing of the EC 

Discovery Motion, the Court limited the scope of remaining contestable issues at 

confirmation to issues the Court did not decide in its Opinion and “the issues that are 

raised by the [D]ebtors’ modifications.”  JAOC 18, Hr’g. Tr. 73:12-14, Jan. 20, 2011. 

14. On February 7, 2011, the Debtors filed the Modified Sixth Amended Plan 

[D.I. 6965].   

15. On February 11, 2011, the Court granted, in part, the EC Discovery 

Motion, limiting the discovery to four specific topics5 (the “February 11 Order”).  In full 

compliance with the February 11 Order, AOC produced over forty-five thousand 

(45,000) pages of documents – the vast majority of which were produced on February 25, 

2011.  In addition, representatives from AOC sat for day-long depositions. 

16. On June 27, 2011, the Equity Committee filed an Emergency Motion for 

an Order Compelling Appaloosa, Centerbridge and Owl Creek to Produce Documents 

(the “EC Emergency Motion”) [D.I. 7988]. 

17. On June 28, 2011, the Creditors’ Committee filed the Statement of the 

Creditors’ Committee in Opposition to Motions to Compel Discovery Filed by the 

Official Committee of Equity Security Holders and the Trust Preferred Holders (the 

“Creditors’ Committee Discovery Statement”) [D.I. 8013].  In the Creditors’ Committee 

Discovery Statement, the Creditors’ Committee stated that it “carefully considered the 

                                                 
5  The Court limited discovery of the Settlement Note Holders to: (i) post-bankruptcy trades; (ii) 

information received during the settlement negotiations, but not the settlement negotiations 
themselves; (iii) information with respect to their valuation of the reorganized debtor; and (iv) any 
process implemented with respect to post-bankruptcy trading (i.e. an ethical wall). 
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evidence adduced to date in light of insider trading and other applicable law” and 

“[b]ased on the information produced to date, the Creditors’ Committee does not believe 

there is any evidence that any of the noteholders engaged in insider trading or other 

inequitable conduct.” Creditors’ Committee Discovery Statement, ¶ 4 [D.I. 8013].  The 

Creditors’ Committee Discovery Statement reflected the Creditors’ Committee’s views, 

as a fiduciary of the estate that had conducted a thorough and independent analysis, that 

the Equity Committee’s allegations against the Settlement Note Holders were baseless 

and completely unfounded and additional discovery was not necessary or warranted.  

18. At a hearing on June 28, 2011, this Court denied the EC Emergency 

Motion as it related to AOC. 

19. On July 1, 2011, the Equity Committee filed the Equity Committee’s 

Objection to the Confirmation of the Modified Sixth Amended Plan (the “EC Objection”) 

[D.I. 8073].  The EC Objection was primarily an attack on the Settlement Note Holders, 

Debtors and Creditors’ Committee.  It accused the Settlement Note Holders of 

inequitable conduct, including “hijacking” the settlement negotiations.   

20. On July 8, 2011, the Debtors filed their Omnibus Response to Objections 

to Confirmation of the Modified Sixth Amended Plan [D.I. 8122].  On July 11, 2011, the 

Debtors filed their Supplemental Response to the EC Objection (the “Debtors’ 

Supplemental Response”) [D.I. 8131].  In the Debtors’ Supplemental Response, the 

Debtors stated that “[n]otwithstanding depositions and documents provided by the 

Debtors and each of the Settlement Note Holders, the EC Objection is not accompanied 

by a shred of actual evidence to support its libelous allegations of misconduct.” Debtors’ 

Supplemental Response, p. 2 [D.I. 8131].   
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21. On July 11, 2011, AOC filed the AOC Pre-Hearing Response and each 

member of AOC filed its individual response to the EC Objection (collectively, the 

“AOC Responses”).  Aurelius filed its response to the EC Objection on July 12, 2011 

[D.I. 8191].  The AOC Responses and the Aurelius response set forth in detail why the 

Settlement Note Holders did not “dominate” or “hijack” the settlement negotiations, 

engage in any inequitable conduct or trade in the Debtors’ securities while in possession 

of material, non-public information.   

22. On July 11, 2011, the Creditors’ Committee filed its Reply to Insider 

Trading and Equitable Conduct Arguments Set Forth in the EC Objection (the “Creditors’ 

Committee Reply”) [D.I. 8142].  In the Creditors’ Committee Reply, the Creditors’ 

Committee stated that “the documents and deposition testimony reviewed by the 

Creditors Committee do not reflect any evidence of improper use of confidential 

information obtained during the cases.” Creditors’ Committee Reply, Preliminary 

Statement [D.I. 8142].   

23. The Second Confirmation Hearing commenced on July 13, 2011 and 

concluded on July 21, 2011. 

24. At the Second Confirmation Hearing, the Debtors’ Chief Restructuring 

Officer, Bill Kosturos; Dan Gropper of Aurelius; Dan Krueger of Owl Creek; Jim Bolin 

of Appaloosa; and Vivek Melwani of Centerbridge, all testified with respect to the 

allegations of the Equity Committee against the Settlement Note Holders.  Neither the 

Equity Committee nor any other objecting party produced any witnesses in the phase of 

the Second Confirmation Hearing addressing the issues raised in the EC Objection with 
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respect to the conduct of AOC.  The Court directed all parties to submit closing 

arguments in writing by August 10, 2011. 

ARGUMENT 

I. The Court Should Not Reconsider its Approval of the Global Settlement 
Agreement 

25. After months of discovery, the appointment and report of the Examiner, 

and the week-long First Confirmation Hearing, this Court, applying the TMT Trailer 

factors,6 held that the Global Settlement Agreement is “fair and reasonable” and 

“provides a reasonable return in light of the possible results of litigation.”  In re 

Washington Mut., Inc., 442 B.R. 314, 322, 345 (Bankr. D. Del. 2011).  On January 20, 

2011, this Court affirmed it would not reconsider issues already decided in the Opinion – 

the main one being, of course, approval of the Global Settlement Agreement.  See JAOC 

18, Hr’g Tr. 73:12-14, Jan. 20, 2011 (limiting the scope of the remaining contestable 

issues at confirmation to “issues [the Court] did not decide [in its] [O]pinion and the 

issues that are raised by the [D]ebtors’ modifications.”).  In addition, the Equity 

Committee represented to this Court and agreed that it would not seek to re-litigate issues 

that were already decided by the Opinion, including approval of the Global Settlement 

Agreement.  At the hearing on January 20, 2011, the following colloquy took place:  

THE COURT:  But in concept, with respect to those items that I did decide, 
they’re not going to be relitigated. 

 
MR. SARGENT:  Correct. 

THE COURT:  Okay. It’s law of the case, basically. 
 
MR. SARGENT:  We would agree with that. 
 

                                                 
6  Protective Comm. for Indep. Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S. 414 

(1968). 
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JAOC 16-7, Hr’g Tr. 51:22-52:2, Jan. 20, 2011. 
 
26. Nonetheless, although the Equity Committee did not directly ask for 

reconsideration during the Second Confirmation Hearing, from the EC Objection, it is 

plain that the Equity Committee seeks reconsideration, which is governed by Federal 

Rule of Bankruptcy Procedure Rule 9024 (the “Bankruptcy Rules”), of this Court’s 

approval of the Global Settlement Agreement.  See EC Objection (Preliminary Statement, 

¶¶ 1-5, 7, 8, 10-13, 17, 19-20, 26-37, n.5, 48-59) [D.I. 8073].  Such a request is not only 

procedurally improper (Rule 9024(b) requires a motion to be filed) but also factually 

unsupported and unsupportable.  No evidence was adduced at the Second Confirmation 

Hearing that would support reconsideration.   

27. As set forth at length in the AOC Pre-Hearing Response and incorporated 

herein by reference, Bankruptcy Rule 9024 provides a limited mechanism for seeking 

relief from an order of a bankruptcy court.  Peshkopia v. Katz (In re Kara Homes, Inc.), 

No. 10-788 (MLC), 2010 U.S. Dist. LEXIS 61411, at *7 (D.N.J. June 21, 2010).  Rule 

9024, incorporating Federal Rule of Civil Procedure 60(b)(2), provides that “[o]n a 

motion and just terms, the court may relieve a party or its legal representative from final 

judgment, order, or proceeding” on account of “newly discovered evidence that, with 

reasonable diligence, could not have been discovered in time to move for a new trial 

under Rule 59(b).”  FED. R. BANKR. P. 9024; FED R. CIV. P. 60.  Rule 60(b) “is not a 

substitute for an appeal.”  Tilbury v. Balboa, No. 04-4720 (FLW), 2005 U.S. Dist. LEXIS 

33245, at *12 (D.N.J. Apr. 5, 2005).  Specifically, the movant must show that “the new 

evidence is (i) material and not merely cumulative, (ii) could not have been discovered 

prior to trial through the exercise of reasonable diligence, and (iii) would probably have 
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changed the outcome of the court’s decision.”  Id. at *13 (citing Bohus v. Beloff, 950 

F.2d 919, 930); Compass Tech., Inc. v. Tseng Labs., Inc., 71 F.3d 1125, 1130 (3d Cir. 

1995).  The Equity Committee cannot establish any of these factors.   

28. First, putting aside for a moment the fact that no evidence was presented at 

the Second Confirmation Hearing to support the Equity Committee’s spurious allegation, 

the alleged “new” “evidence” relied on by the Equity Committee to support its assertion 

that the Settlement Note Holders somehow “dominated” the settlement negotiations has 

been available to the Equity Committee for more than a year.  Many of the documents, 

including the various term sheets and emails utilized during the Equity Committee’s 

cross-examination of the AOC witnesses, have been in the Document Depository since its 

creation.  Not only could the Equity Committee have discovered the alleged “evidence” 

to which it refers “through reasonable diligence,” it in fact did discover such alleged 

“evidence.”  Several of the term sheets and related correspondence that serve as the 

foundation of the Equity Committee’s spurious theory of misconduct were used by the 

Equity Committee as exhibits during the First Confirmation Hearing.  See Equity 

Committee December Confirmation Exs. 29, 30, 35, 36 & 48.  Moreover, at the First 

Confirmation Hearing, which led to this Court’s approval of the Global Settlement 

Agreement, the Equity Committee asked numerous questions about the Settlement Note 

Holders’ roles in the settlement discussions and the very term sheets it now claims are 

“new” “evidence.”  See JAOC 3, 7-10, Hr’g Tr. 125:13-15; 203:7-14; 241:22-243:23, 

Dec. 2, 2010.  Simply put, as to these matters, the Equity Committee can point to 

absolutely nothing amounting to “newly discovered” evidence that could warrant 

reconsideration of the central holding in the Opinion. 
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29. Second, even if the “new” “evidence” had not been available to the Equity 

Committee (which, of course, it was), none of it can possibly be considered material, as 

confirmed by the evidence presented at the Second Confirmation Hearing.  The Equity 

Committee has not pointed to any evidence actually showing that the Settlement Note 

Holders “dominated” the settlement process that led to the Global Settlement Agreement.  

In fact, evidence at the Second Confirmation Hearing demonstrates the exact opposite is 

true.  Indeed, all of the witnesses who were asked questions on the topic testified that the 

Settlement Note Holders did not dominate or control the settlement process.  Mr. 

Kosturos stated that the Equity Committee’s contentions that the Debtors were controlled 

and dominated by certain creditors are “completely false” and explained that the Debtors 

“led the negotiations; the [S]ettlement [N]ote [H]olders did not.  The [U]nsecured 

[C]reditors’ [C]ommittee participated with us throughout this case. And ultimately the 

debtor exercised its judgment, its sole judgment in entering into the global settlement 

agreement.”  JAOC 145, Hr’g Tr. 137:2-17, July 21, 2011.  Mr. Kosturos also testified 

that after the second confidentiality period, the Settlement Note Holders “had no 

involvement in the negotiations” leading up to the Court publicized March 12 settlement 

agreement because “[t]here wasn’t any need to involve them.”  Id. at 136:13-20.  Mr. 

Gropper testified that there is no truth to the allegations that Aurelius dominated the 

Debtors or controlled the negotiations.  JAOC 32, Hr’g Tr. 40:22-41:6, July 18, 2011.  

Mr. Bolin testified that “the Debtors and the Creditors’ Committee controlled the 

reorganization and that those who think otherwise are “naïve.”  JAOC 84, Hr’g Tr. 79:5-

80:23, July 20, 2011.  Further, Mr. Bolin also testified that “if we dominated the 

[D]ebtor[s] and controlled the case, frankly we did a lousy job of it.”  Id. at 80:20-1.  Mr. 
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Krueger testified that Owl Creek did not dominate the settlement negotiations in these 

cases.  JAOC 55, Hr’g Tr. 116:23-117:2, July 19, 2011.  Finally, Mr. Melwani testified 

that “I never assume that [D]ebtors are including us in everything . . . they are going to do 

what they are going to do.”  JAOC 123, Hr’g Tr. 294:22-4, July 20, 2011.  In addition, 

the evidence adduced at the First Confirmation Hearing also proves that the Settlement 

Note Holders did not dominate or control the settlement process.  See JAOC 3, 7-10, 

Hr’g Tr. 125:13-15; 203:7-14; 241:22-243:23, Dec. 2, 2010.7   

30. The correspondence and term sheets simply show that the Settlement Note 

Holders’ representatives (together with numerous other estate creditors) participated in 

the settlement process at certain specific points during these chapter 11 cases, but that 

participation was never a mystery.  A motion for reconsideration requires “more than a 

showing of the potential significance of the new evidence.”  Bohus, 950 F.2d at 930.  As 

the Equity Committee has introduced no new facts regarding the settlement negotiations 

and merely argues a new theory as to why the Global Settlement Agreement is unfair, it 

certainly cannot show that its “new” “evidence” is “material and not merely cumulative.”  

Id. 

31. Third, the “new” “evidence” would not – and could not – have changed 

the outcome of the Court’s decision that the Global Settlement Agreement is fair and 

reasonable.  No evidence adduced at the Second Confirmation Hearing demonstrates or 

                                                 
7  Even assuming the Equity Committee had presented evidence regarding the Settlement Note Holders’ 

roles in the negotiations, such evidence would not have changed the outcome of this Court’s approval 
of the Global Settlement Agreement.  In striking the appropriate balance when considering settlement 
agreements, courts generally consider four factors: (i) the probability of success in litigation; (ii) the 
likely difficulties in collection; (iii) the complexity, expense, and delay of the litigation and (iv) the 
paramount interest of the creditors.  Protective Comm. for Indep. Stockholders of TMT Trailer Ferry, 
Inc. v. Anderson, 390 U.S. 414, 424 (1968).  In considering these factors, it is abundantly clear that 
courts consider the merits of a particular settlement agreement, rather than the negotiation process that 
leads to a settlement agreement.  If a settlement agreement is “fair and reasonable” on its face, the 
process that led to the settlement agreement would never change that determination.   
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supports the Equity Committee’s allegations.  In fact, the evidence adduced at the Second 

Confirmation Hearing and the testimony set forth in paragraph 30 above plainly refute 

the Equity Committee’s unfounded claim of domination.  The Equity Committee’s theory 

of domination is simply not supported by the evidence.   

II. None of the Equity Committee’s Allegations Against the Settlement 
Noteholders are True 

32. Instead of casting JPMC as the villain as it did in the First Confirmation 

Hearing, this time around, the Equity Committee set its sights on the Debtors, the 

Creditors’ Committee and the Settlement Note Holders as constituting an apparently vast 

conspiracy to allow a few creditors to dictate the outcome of these chapter 11 cases.  In 

the EC Objection, the Equity Committee  made four unsupported allegations, each of 

which is not true: (i) the Settlement Note Holders “dominated” the negotiations (EC 

Objection ¶35); (ii) the Settlement Note Holders’ goals were to receive a pre-determined 

level of recovery and negotiations ceased when virtually all claims would receive a full 

recovery (EC Objection ¶12, 32); (iii) the Sixth Amended Plan and Modified Sixth 

Amended Plan gave control of Reorganized WMI to the Settlement Note Holders (EC 

Objection ¶33, 36) and (iv) the Settlement Note Holders “controlled” the indenture 

trustees thus robbing the Creditors’ Committee of its watchdog function (EC Objection 

¶35).   The evidence adduced at the Second Confirmation Hearing does not support any 

of the Equity Committee’s allegations.  The Equity Committee’s concocted conspiracy 

theory remains just that – a theory without any factual support in evidence. 

A. The Settlement Note Holders Did Not “Dominate” or “Control” 
Negotiations Related to the Settlement Agreement 

33. As set forth above, the uncontroverted testimony from each of the 

Settlement Note Holders and the Debtors was that the Settlement Note Holders did not 
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dominate or control the settlement negotiations.  No evidence was introduced to the 

contrary.  For the Court’s convenience, rather than recite the factual history of the 

settlement negotiations, AOC incorporates by reference the history of the settlement 

negotiations that are set forth in full in the individual briefs filed by Appaloosa, 

Centerbridge and Owl Creek contemporaneously herewith.   

B. Not All Claims Will be Paid in Full 

34. The Equity Committee adduced no evidence whatsoever to support its 

allegation that the Settlement Note Holders’ goals were to receive a pre-determined level 

of recovery and negotiations ceased when virtually all claims would receive a full 

recovery.  This assertion is factually inaccurate.  As was established at the First 

Confirmation Hearing, the Debtors, who controlled the negotiations, did not stop 

negotiations when recoveries reached certain levels.  Instead, they tried to maximize the 

value of the entire estate.  See JAOC 155, 157, Hr’g Tr. 223:15-17, 223:20-22, 247:8-9, 

July 21, 2011; JAOC 2, 4-6, Hr’g Tr. 93:9-18; 126:16-19; 135:17-136:4, Dec. 2, 2010.  

Mr. Kosturos testified that “[t]here’s no data point on the right side of the waterfall of 

where we choose to stop and not stop…that was the maximized value that we could get.”  

JAOC 157, Hr’g Tr. 247:8-12, July 21, 2011.  As this Court aptly stated in the Opinion, 

“the fact that the recovery may not reach shareholders is not enough to find [the Global 

Settlement Agreement] unreasonable.”  In re Washington Mut., Inc., 442 B.R. 314, 345 

(Bankr. D. Del. 2011).   

C. The Settlement Note Holders Did Not Control the Indenture Trustees 

35. The Equity Committee alleged in the EC Objection that the “Settlement 

Note Holders dominance was more pronounced still because of their control of two of the 

four members of the Creditors’ Committee, which are indenture trustees for securities 
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that are majority-owned by the Settlement Note Holders.  This has robbed the Creditors’ 

Committee of its watchdog function.”  EC Objection ¶ 35.  While the Equity Committee 

apparently raised this objection in the spirit of “throw everything against the wall and see 

what sticks,” it is plain as day that this baseless allegation does not “stick.”  The Equity 

Committee adduced not a single fact at the Second Confirmation Hearing to support this 

allegation (and indeed did not even try to), and the allegation should be rejected outright. 

D. The Settlement Note Holders Did Not Negotiate for Control of 
Reorganized WMI 

36. Similarly, the Equity Committee failed to adduce any evidence to support 

its allegation that the Settlement Note Holders negotiated for control of Reorganized 

WMI.  To truly understand the absurd nature of the Equity Committee’s allegation, one 

need only consider the provisions of the Modified Sixth Amended Plan. The Modified 

Sixth Amended Plan provides for a series of election rights for all holders of claims, all in 

accordance with the priorities set forth in the Bankruptcy Code, i.e., first to holders of 

Senior Note Claims and General Unsecured Claims, second to holders of Subordinated 

Note Claims, third to holders of CCB-1 and CCB-2 Guarantees Claims and finally, to the 

extent not elected by the Senior Note Claims, General Unsecured Claims, Subordinated 

Note Claims and CCB-1 and CCB-2 Guarantees Claims, the remaining Reorganized 

Common Stock will be provided to holders of PIERS Claims.8  Accordingly, holders of 

                                                 
8  In addition, pursuant to Section 32.1(a) of the Modified Sixth Amended Plan, the Debtors, with the 

consent of the Creditors’ Committee, may determine to enter into a “Retention/Sale Transaction” in 
order to (i) retain the equity interests of WMMRC and contribute such interests to the Liquidating 
Trust (so that the Liquidating Trust can liquidate WMMRC and distribute the proceeds to holders of 
Liquidating Trust Interests) or (ii) sell all or a portion of the equity interests in WMMRC or all of the 
assets of WMMRC.  Modified Sixth Amended Plan ¶ 32.1(a).  Who ultimately controls Reorganized 
WMI will be determined based on (a) the results of the election rights and (b) whether the Debtors 
determine to enter into a Retention/Sale Transaction.  The Settlement Note Holders do not control 
either of these options. 
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claims senior to the PIERS Claims could have elected to receive all of the Reorganized 

Common Stock. 

37. The Settlement Note Holders, however, did not elect to receive additional 

common stock under the Modified Sixth Amended Plan (with respect to any of their 

claims) or participate in the rights offering set forth in the Sixth Amended Plan.  See 

JAOC 84, Hr’g Tr. 81:10-16, July 20, 2011 (Mr. Bolin testified that Appaloosa did not 

participate in the rights offering contained in the Sixth Amended Plan filed on October 6, 

2010 and did not elect to receive additional stock in Reorganized WMI.); JAOC 63, Hr’g 

Tr. 148:6-19, July 19, 2011 (Mr. Krueger noted that Owl Creek had the opportunity to 

participate in the rights offering and elect to receive additional Reorganized WMI 

common stock but, in both instances, did not elect to do so.); JAOC 54, Hr’g Tr. 111:18-

112:14, July 19, 2011 (Mr. Gropper testified that Aurelius (i) “chose not to subscribe [to 

the Rights Offering], as [it] did not wish to purchase additional stock” and (ii) elected to 

receive cash rather than Reorganized WMI common stock.).  Given the election rights 

provided for under the Modified Sixth Amended Plan and that none of the Settlement 

Note Holders elected to receive additional Reorganized Common Stock or participated in 

the rights offering,9 it is hard for the Equity Committee to now argue that the Settlement 

Note Holders engineered the settlement negotiations so that the Settlement Note Holders 

would control Reorganized WMI. 

E. The Settlement Note Holders Played a Constructive and Positive Role in 
These Chapter 11 Cases 

38. The record in these chapter 11 cases is clear:  the Settlement Note Holders 

have played a productive role and have made significant contributions to these chapter 11 

                                                 
9  Although not testified to at the Second Confirmation Hearing, Centerbridge did not elect to receive 

additional Reorganized Common Stock or participate in the rights offering. 



 

16 
 

cases.  See Smith Declaration, ¶ 35 [D.I. 6092] (“[T]he Settlement Note Holders 

substantially contributed to the preservation and maximization of value in the estates by 

assisting with the creation and formulation of the Plan and Global Settlement 

Agreement.”); JAOC 13, Hr’g Tr. 235:10-14, Dec. 6, 2010 (“I would say that the parties-

in-interest represented by various firms that you’ve just referred to, in particular the folks 

represented by Fried Frank, the creditors committee, others have made significant 

contributions to—for purposes of structuring the settlement and the plan, yes.”); JAOC 

14, Id. 237:5-8 (“I believe firmly that the creditors committee and other parties to whom 

you refer have made significant contributions to the development of the settlement and 

the plan.”).  In the Opinion, the Court stated that it “finds no evidence of lack of good 

faith” and “[m]ore than mere innuendo and speculation is needed to establish a lack of 

good faith.”  In re Washington Mut., Inc., 442 B.R. at 364.  No such facts exist.  Despite 

being provided a second bite at the apple and seven additional days of trial, the Equity 

Committee utterly failed in proving its case. 

III. The Contract Rate is the Proper Rate of Postpetition Interest. 

A. Application of the Contract Rate of Interest Is Fair and Equitable 

39. Based on the uncontroverted evidence in the record, the proper rate for 

postpetition interest in these chapter 11 cases is the contract rate.  Indeed, this Court’s 

analysis in In re Coram Healthcare Corp. suggests that the contract rate of interest should 

presumptively apply absent a factual determination by the court that payment of the 

contract rate would not be “fair and equitable.”  315 B.R. 315, 347 (Bankr. D. Del. 2004).  

Generally, courts give effect to the contractual rights of creditors with respect to the rate 

of postpetition interest on a case-by-case basis, absent compelling equitable 

considerations.  See In re Schoeneberg, 156 B.R. 963, 972 (Bankr. W.D. Tex. 1993) 
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(finding that “[t]he weight of the historical case law nationally . . . is that post-petition 

interest is payable either at the contract rate, at the statutory rate (if a specialized statute 

establishes a specialized rate of interest for a particular creditor) or, if there is no 

applicable statute and no rate was contracted for, at the state judgment rate”); In re Dow 

Corning Corp., 456 F.3d 668, 679 (6th Cir. 2006) (explaining that a bankruptcy judge 

“does not have ‘free-floating discretion to redistribute rights in accordance with his 

personal views of justice and fairness’”) (citing In re Chicago, Milwaukee, St. Paul & 

Pacific R.R. Co., 791 F.2d 524, 528 (7th Cir. 1986)); In re Dow Corning Corp., 244 B.R. 

678, 696 (E.D. Mich. 1999) (finding that a provision of the plan fixing the pendency 

interest rate at the federal judgment rate was not fair and equitable because there was no 

persuasive reason for paying less than the contract rate of interest). 

40. Unlike In re Coram Healthcare Corp., there is no evidence in the record 

after two lengthy confirmation hearings that any of the Settlement Note Holders had any 

conflicts of interest, caused any delay or engaged in any other wrongdoing that affected 

the Debtors’ estates, these chapter 11 cases or the Debtors’ reorganization process.  As 

this Court noted in the Opinion, the evidence on the record was insufficient “to conclude 

that there were conflicts of interest that tainted the reorganization process or other 

equitable reasons warranting payment at the federal judgment rate rather than contract 

rate.”  In re Washington Mut., Inc., 442 B.R. 314, 359 (Bankr. D. Del. 2011).   That 

remains true today as no evidence to suggest otherwise was adduced at the Second 

Confirmation Hearing.   

41. As set forth in Section II above, the undisputed evidence shows that rather 

than engaging in any inequitable conduct during these chapter 11 cases, the Settlement 



 

18 
 

Note Holders have played a constructive role in these chapter 11 cases.  The Settlement 

Note Holders did not, as alleged by the Equity Committee, (i) “dominate” or “control” 

the settlement negotiations, (ii) mandate that negotiations cease upon receiving a pre-

determined level of recovery, (iii) negotiate for control of Reorganized WMI, or (iv) 

control the indenture trustees.  In addition, as set forth in the individual briefs separately 

filed by Appaloosa, Centerbridge and Owl Creek, none of Appaloosa, Centerbridge or 

Owl Creek traded in the Debtors’ securities while in possession of material, non-public 

information or participated in any other form of inequitable conduct.  There is simply no 

justification to award postpetition interest at the federal judgment rate rather than the 

contract rate.  

B. If the Court Awards Postpetition Interest at the Federal Judgment Rate, the 
Federal Judgment Rate Should Be Set as of the Petition Date. 

42. Contrary to logic and every case that has considered the issue, the Equity 

Committee and the TPS Holders argue that interest should be calculated based on the 

federal post judgment rate as of the Effective Date, not the Petition Date.  This argument 

should be rejected out of hand.  In all instances where courts have considered the federal 

judgment rate issue, the relevant date for determining the federal judgment rate is the 

petition date. E.g., In re Gulfport Pilots Ass’n, Inc., 434 B.R. 380, 392-93 (Bankr. S.D. 

Miss. 2010) (holding that a creditor was entitled to postpetition interest on his claim at 

the federal judgment rate as of the date of the filing of the petition); In re Evans, 2010 

WL 2976165, at *2 (Bankr. M.D.N.C. July 28, 2010) (the applicable federal judgment 

rate is determined as of the petition date”); In re Nickels Midway Pier, LLC, No. 03-

49462 (GMB), 2010 WL 2034542, at *3 (Bankr. D.N.J. May 21, 2010) (holding that 

unsecured creditors were to be paid interest at the federal judgment rate in effect on 
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petition date); In re Best, 365 B.R. 725, 727 (Bankr. W.D. Ky. 2007) (the federal 

judgment interest rate at the date of the petition applies); In re Parke, 369 B.R. 205, 209-

10 (Bankr. M.D. Pa. 2007) (using federal judgment rate as of the petition date); In re 

Chiapetta, 159 B.R. 152, 161 (Bankr. E.D. Pa. 1993) (holding “the applicable rate should 

be the federal judgment rate in effect at the time of the bankruptcy filing”); In re 

Melenyzer, 143 B.R. 829, 830 (Bankr. W.D. Tex. 1992) (the federal judgment rate is 

determined as of the date the bankruptcy petition was filed”); see also In re Cardelucci, 

285 F.3d 1231, 1235 (9th Cir. 2002) (explaining that the purpose of postpetition interest 

is analogous to the purpose of post-judgment interest).  Neither the Equity Committee nor 

the TPS Holders has cited a single case to the contrary.  

43. Courts have reasoned that since all claims filed against a bankruptcy estate 

are “deemed allowed” as of the petition date absent a timely objection, creditors hold the 

equivalent of a federal judgment against the debtor’s estate.  In re Cardelucci, 285 F.3d at 

1235; In re Melenyzer, 143 B.R. at 833; In re Chiapetta, 159 B.R. at 161 (holding that 

“since a claim is like a judgment entered at the time of the bankruptcy filing, the 

applicable rate should be the federal judgment rate in effect at the time of the bankruptcy 

filing”); see also In re Dow Corning Corp., 456 F.3d 668, 676-77 (6th Cir. 2006) (holding 

that the lower court’s decision fixing the rate at the contract rate as of the petition date 

was not an abuse of discretion).10    

                                                 
10  In the EC Objection, the Equity Committee cites to In re Chiapetta for the proposition that the “legal 

rate” in section 725(a)(5) means the federal judgment rate.  See EC Objection ¶ 66.  Notably, however, 
in quoting from Chiapetta, the Equity Committee evasively chose not to include the language from 
Chiapetta explaining that “the applicable rate should be the federal judgment rate in effect at the time 
of the bankruptcy filing.” Id.  The Court in Chiapetta concurred with the reasoning from the decision in 
In re Melenyzer that interest should be calculated as of the date when the obligation was created (i.e. 
the petition date in bankruptcy) – and not the date upon which the judgment is paid.  Melenyzer, 143 
B.R. at 832.  Incredulously, the Equity Committee later cites to Melenyzer in support of its argument 
that the federal judgment rate should be applied as of the Effective Date.  See EC Objection ¶ 72. 
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44. Using the petition date to calculate the rate of the federal judgment rate 

“affords all affected parties a predictable, easily ascertainable, nationally uniform rate 

and best comports with the analytical posture of claims vis-à-vis the federal bankruptcy.”  

In re Melenyzer at 833; see In re Cardelucci, 285 F.3d at 1235 (holding that “applying a 

single, easily determined interest rate to all claims for post-petition interest ensures 

equitable treatment of creditors”).  The Equity Committee and TPS Holders’ attempt to 

have the Court award postpetition interest at the federal judgment rate calculated as of the 

Effective Date is nothing more than a thinly-veiled effort to improperly use the date of 

application of the federal judgment rate towards a punitive end – a tactic that finds no 

support in the law.  

C. Postpetition Interest Can Be Paid Prior to the Payment of 510(b) Claims 

45. Certain objectors argue that postpetition interest cannot be paid prior to 

the payment of 510(b) claims.  This issue was already decided by this Court.  As set forth 

in the Opinion, “[t]he Court agrees that interest cannot be paid on any unsecured claims 

until all unsecured claims are paid in full. 11 U.S.C. § 726(a).  The priority of 

distributions established under section 726(a), however, is expressly subject to 

subordination under section 510. 11 U.S.C. § 726(a).”  In re Washington Mut., Inc., 442 

B.R. at 357 (emphasis added).  

46. In addition, it is clear from the language of section 510 that this is the 

correct result.  A claim is a “right to payment, whether or not such right is reduced to 

judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, 

undisputed, legal, equitable, secured, or unsecured.”  11 U.S.C. § 101(5)(a).  Therefore, 

the right to the payment of interest, including postpetition interest, is a “claim” under the 

Bankruptcy Code.  A claim arising from the rescission of a purchase or sale of a security 
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shall be subordinated “to all claims.”  11 U.S.C. § 510(b)(2).  Accordingly, a section 

510(b) claim is subordinated to all other claims, including for a claim for postpetition 

interest.  Had Congress intended section 510(b) claims to be paid prior to the payment of 

postpetition interest, they could have inserted a provision in section 726(a) for the 

payment of section 510(b) claims prior to the payment of postpetition interest claims, as 

Congress did for late-filed claims.  See § 726(a)(1-5) (payment of late filed claims prior 

to payment of postpetition interest claims).  Accordingly, it is clear that postpetition 

interest claims are paid prior to section 510(b) claims. 

CONCLUSION 

47. For the reasons stated above, AOC urge this Court to confirm the 

Modified Sixth Amended Plan. 

 
 
Dated: Wilmington, Delaware 
            August 10, 2011 

BLANK ROME LLP 
 

 /s/ Victoria Guilfoyle  
Michael D. DeBaecke (DE No. 3186) 
Victoria A. Guilfoyle (DE No. 5183)  
1201 Market Street, Suite 800 
Wilmington, Delaware 19801 
Telephone: (302) 425-6400 
Facsimile:   (302) 425-6464 
Email: debaecke@blankrome.com 
Email: guilfoyle@blankrome.com 
 

 -and- 
 
Brad Eric Scheler, Esq. 
Michael de Leeuw, Esq. 
Shannon Lowry Nagle, Esq. 
Matthew M. Roose, Esq. 
FRIED, FRANK, HARRIS, SHRIVER &  
JACOBSON LLP 
One New York Plaza 
New York, New York  10004 
Telephone: (212) 859-8000 



 

22 
 

Facsimile:  (212) 859-4000 
E-mail: brad.eric.scheler@friedfrank.com 
             michael.deleeuw@friedfrank.com 
             shannon.nagle@friedfrank.com 
             matthew.roose@friedfrank.com 
 
Attorneys for AOC 

 

 8249693


