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2 BRACEWELL & GIULIANI LLP 

3      Attorneys for the WMB Noteholder Group 

4      225 Asylum Street 

5      Suite 2600 

6      Hartford, CT 06103 

7

8 BY:  EVAN D. FLASCHEN, ESQ. (TELEPHONICALLY) 

9      KATHERINE L. LINDSAY, ESQ. (TELEPHONICALLY) 

10

11 DAVIS WRIGHT TREMAINE LLP 

12      Interested Party 

13      1201 Third Avenue 

14      Suite 2200 

15      Seattle, WA 98101 

16

17 BY:  STEVEN CAPLOW, ESQ. (TELEPHONICALLY) 

18

19 FOX, HEFTER, SWIBEL, LEVIN & CARROLL, LLP 

20      Attorneys for Creditor, Old Republic/Zurich 

21      200 West Madison Street 

22      Suite 3000 

23      Chicago, IL 60606 

24

25 BY:  MARGARET M. ANDERSON, ESQ. (TELEPHONICALLY) 



212-267-6868 516-608-2400
VERITEXT REPORTING COMPANY

15

1

2 GIBSON DUNN & CRUTCHER 

3      Interested Party 

4      3161 Michelson Drive 

5      Irvine, CA 92612 

6

7 BY:  KENNETH A. GLOWACKI JR., ESQ. (TELEPHONICALLY) 

8

9 LOEB & LOEB LLP 

10      Attorneys for Creditor, Wells Fargo, N.A. 

11      345 Park Avenue 

12      New York, NY 10154 

13

14 BY:  WALTER H. CURCHACK, ESQ. (TELEPHONICALLY) 

15      VADIM J. RUBENSTEIN, ESQ. (TELEPHONICALLY) 

16

17 MILLER & CHEVALIER 

18      Attorneys for Shearman & Sterling 

19      655 Fifteenth Street, NW 

20      Suite 900 

21      Washington, DC 20005 

22

23 BY:  STEVEN R. DIXON, ESQ. (TELEPHONICALLY) 

24

25



212-267-6868 516-608-2400
VERITEXT REPORTING COMPANY

16

1

2 MUNGER, TOLLES & OLSON LLP 

3      Interested Party 

4      355 South Grand Avenue 

5      35th Floor 

6      Los Angeles CA 90071 

7

8 BY:  THOMAS B. WALPER, ESQ. (TELEPHONICALLY) 

9

10 PATTERSON BELKNAP WEBB & TYLER LLP 

11      Attorneys for Creditor, Law Debenture Trust Company of

12       New York 

13      1133 Avenue of the Americas 

14      New York, NY 10036 

15

16 BY:  BRIAN P. GUINEY, ESQ. (TELEPHONICALLY) 

17

18 PERKINS COIE LLP 

19      Interested Party 

20      1201 Third Avenue 

21      Suite 4800 

22      Seattle, WA 98101 

23

24 BY:  BRUCE G. MACINTYRE, ESQ. (TELEPHONICALLY) 

25



212-267-6868 516-608-2400
VERITEXT REPORTING COMPANY

17

1

2 PILLSBURY WINTHROP SHAW PITTMAN LLP 

3      Attorneys for Creditor, Bank of New York Mellon 

4      1540 Broadway 

5      New York, NY 10036 

6

7 BY:  LEO T. CROWLEY, ESQ. (TELEPHONICALLY) 

8      MARGOT P. ERLICH, ESQ. (TELEPHONICALLY) 

9

10 SHEARMAN & STERLING LLP 

11      801 Pennsylvania Avenue, NW 

12      Suite 900 

13      Washington, DC 20004 

14

15 BY:  ELIZABETH PIKE, ESQ. (TELEPHONICALLY) 

16

17 SIMPSON THACHER & BARTLETT LLP 

18      Interested Party 

19      425 Lexington Avenue 

20      New York, NY 10017 

21

22 BY:  MEGHAN E. CANNELLA, ESQ. (TELEPHONICALLY)

23

24

25



212-267-6868 516-608-2400
VERITEXT REPORTING COMPANY

18

1

2 STUTMAN TREISTER & GLATT 

3      Attorneys for Elliott Management 

4      1901 Avenue of the Stars, 12th Floor 

5      Los Angeles, CA 90067 

6

7 BY:  K. JOHN SHAFFER, ESQ. (TELEPHONICALLY) 

8      WILLIAM L. HOLT, ESQ. (TELEPHONICALLY) 

9

10 SULLIVAN & CROMWELL LLP 

11      Attorneys for JPMorgan Chase 

12      1888 Century Park East 

13      Los Angeles, CA 90067 

14

15 BY:  ROBERT A. SACKS, ESQ. (TELEPHONICALLY) 

16      HYDEE R. FELDSTEIN, ESQ. (TELEPHONICALLY) 

17

18 WILMER CUTLER PICKERING HALE & DORR 

19      Attorneys for the Bank Bondholders 

20      1875 Pennsylvania Avenue, NW 

21      Washington, DC 20006 

22

23 BY:  LISA E. EWART, ESQ. (TELEPHONICALLY) 

24      NANCY MANZER, ESQ. (TELEPHONICALLY) 

25



212-267-6868 516-608-2400
VERITEXT REPORTING COMPANY

19

1

2 ALSO APPEARING: 
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1                      P R O C E E D I N G S 

2          THE CLERK:  All rise.  Please be seated. 

3          THE COURT:  Good morning. 

4          MR. JANG:  Yes.  Good morning, Your Honor.  For the 

5 record, Chun Jang of Richards Layton & Finger on behalf of the 

6 debtors.  Your Honor, we do have a number of items on the 

7 agenda today but we appreciate that the Court has entered a 

8 bunch of orders under certification with the exception of item 

9 9, which is the twenty-fourth omnibus objection.  And I assume 

10 Your Honor has some question with respect to that matter. 

11          THE COURT:  Actually, I did not.  So I'll enter that 

12 order.  I didn't enter that order?

13          MR. JANG:  Fantastic, Your Honor.  Well, that then -- 

14 just want to introduce some people in the courtroom.  With me 

15 on my right are Brian Rosen of Weil Gotshal & Manges and Mr. 

16 Collins of our firm.  And also, Kelly DiBlasi, Alex Ng and Alex 

17 Levine.  Mr. Ng, for him, we submitted a motion for pro hac 

18 vice.  I'm not sure if the order has been entered but I ask 

19 that it be for today's purposes. 

20          THE COURT:  It'll be granted. 

21          MR. JANG:  All right.  With that, Your Honor, I'll 

22 turn the podium over to Mr. Rosen. 

23          MR. ROSEN:  Your Honor, I'm going to be handling 

24 several of the matters on the agenda this morning.  And then 

25 Mr. Levine and Mr. Ng also have some matters.  So, Your Honor, 
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1 I think the next place we go to on the agenda -- I wanted to 

2 point out that item number 14, it is listed under "Uncontested 

3 Matters Going Forward" for some reason, but the status reflects 

4 that it's being adjourned to May 19th. 

5          THE COURT:  Okay. 

6          MR. ROSEN:  The next matter, Your Honor, item 15 and 

7 item 16, I wanted to take together.  We are here to announce 

8 that these were two objections that the debtors filed with 

9 respect to class actions that were pending against the debtor 

10 and other parties in interest.  And as part of the objection 

11 process, we have agreed with the claimants as to the treatment 

12 that those claims would have in the Chapter 11 case but not 

13 allowed.  Specifically, and we are ironing out the final terms 

14 of this, that these claims will be subordinated pursuant to 

15 Section 510(b) to the claims of all other creditors as they 

16 relate to the purchase and sale of securities of the debtors.

17 Mr. Etkin is here and he can, if you would like, verify that.

18 But what we are doing, Your Honor, is we are getting the final 

19 words together on these stipulations that we would like to then 

20 submit under certification of counsel and have a corresponding 

21 order entered approving, to the extent provided in the 

22 stipulations, the objections and the subordination of these 

23 claims if and when they're ultimately allowed pursuant to 

24 Section 510(b) of the Bankruptcy Code. 

25          THE COURT:  Okay. 
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1          MR. ETKIN:  Good morning, Your Honor.  For the record, 

2 Michael Etkin, Lowenstein Sandler, on behalf of both sets of 

3 lead plaintiffs in connection with the twenty-eighth and 

4 thirtieth objections. 

5          Mr. Rosen is correct in that the agreement in 

6 principle that we've reached deals with a consent to the 

7 subordination of the claims consistent with 510(b) of the Code.

8 There are other aspects of the stipulation that are being 

9 negotiated.  We think we are almost there.  We have a few 

10 matters to iron out but hopefully we'll have a stipulation and 

11 proposed order to submit to the Court under certification of 

12 counsel.

13          THE COURT:  All right then.  Thank you. 

14          MR. ETKIN:  Thank you. 

15          MR. ROSEN:  Your Honor, this is obviously a very 

16 important issue for us as we go back into January when I made a 

17 presentation about claims and unliquidated claims against the 

18 estate.  These were significant dollar claims that have been 

19 lodged against the debtors' estates.  And it is tremendous for 

20 us to be able to have the agreement of the lead plaintiffs with 

21 respect to this resolution. 

22          Your Honor, item number 17 on the agenda -- it says 

23 "Contested Matters Going Forward".  Also, however, as you will 

24 note in the status, this matter was continued to May 19th. 

25          Your Honor, at this point, what I'd like to do is turn 
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1 the podium over to Mr. Alex Levine of my office who will handle 

2 item number 18 which is the twenty-sixth omnibus objection. 

3          MR. LEVINE:  Thank you, Your Honor.  Alexander Levine 

4 from Weil Gotshal & Manges representing the debtors in this 

5 matter.  Your Honor, the debtors on March 15th filed the 

6 twenty-sixth omnibus objection objecting to claims number 2588 

7 filed by Jay Agnes and claim 3666, 3-6-6-6, which was filed by 

8 R.S. Bassman.  And in that omnibus objection, we asserted seven 

9 claims -- or seven arguments.

10          Our first argument was that WMI was the wrong party 

11 for these claims and that WMB was, in fact, the right party.

12 Our second argument was that these claims have been filed 

13 without proper authorization under Bankruptcy Rule 3001(b).

14 Our third argument was that the claimants had failed to 

15 adequately plead their claims.  Our fourth was that there were 

16 no actual underlying violations of appraisal standards.  Our 

17 fifth was that Fanny Mae and Freddy Mac, who were the parties 

18 that the claimants had asserted a derivative shareholder claim 

19 on behalf of, were actually -- had waived or were estopped from 

20 asserting these claims.  And we also asserted in our sixth 

21 argument that the claimants could not establish loss causation.

22 And lastly, we alleged any punitive damages should be 

23 subordinated.

24          We received a response from the claimants on March 

25 29th which was something of a nonresponse where they asserted 
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1 that they disagreed with our positions but they admitted that 

2 they were likely collaterally estopped from asserting that they 

3 had standing in these proceedings.  We pointed -- filed a reply 

4 in response to that pointing out that had admitted -- they 

5 conceded that they were likely collaterally estopped from 

6 having standing.  And, Your Honor, unless you have any further 

7 questions, we would like to move for the modified order -- 

8 actually, could I approach the Court?  We have a modified

9 order -- 

10          THE COURT:  You may. 

11          MR. LEVINE:  Thanks. 

12      (Pause) 

13          MR. LEVINE:  Your Honor, unless you have any 

14 questions, we would like to move that the order be accepted. 

15          THE COURT:  All right.  I have no problems with that 

16 and I will enter the order. 

17          MR. LEVINE:  Thank you. 

18          MR. ROSEN:  Your Honor, item number 20 -- excuse me, 

19 item number 17 -- 19 on the agenda is the debtors' twenty-

20 seventh omnibus objection.  And we refer to this colloquially 

21 as the discretionary pricing objection.  Specifically, Your 

22 Honor, there were a number of claims filed by a group of 

23 claimants in connection with a litigation -- class action 

24 litigation referred to as the Lopez et al. v. Long Beach 

25 Mortgage Company.  And the claimants alleged, on behalf of 
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1 themselves as individuals in a putative class of minority home 

2 mortgage buyers, that Long Beach Mortgage Company, WMB, the 

3 Washington Mutual Bank, and WMI violated the Equal Credit 

4 Opportunity Act and the Fair Housing Act by creating and 

5 maintaining a discriminatory pricing scheme that resulted in 

6 higher cost home mortgages for minority borrowers as compared 

7 to nonminority borrowers.  And the claimants generally allege 

8 that the defendants have established the Uniform Credit Pricing 

9 system which authorizes brokers to add subjective surcharges to 

10 an otherwise objective risk-based financing rate.  And that 

11 these additional charges have a widespread discriminatory 

12 impact on minority applicants for home mortgages. 

13          Your Honor, we filed an objection on March 15th.  And 

14 we said that WMI did not originate or service any of the 

15 mortgage loans at issue and was not involved in the day to day 

16 activities of WMB or Long Beach or in determining the terms and 

17 conditions for these loans.  And in fact, that was supported by 

18 the declaration of Mr. Charles Smith.  Accordingly, Your Honor, 

19 we maintain that the claimants lack any injury attributable to 

20 WMI and lack standing to sue WMI for the alleged misconduct 

21 underlying the claims. 

22          We further stated that the claimants did not allege 

23 any facts that would justify holding WMI indirectly liable for 

24 Long Beach's or WMB's conduct or for the acts of nonparty 

25 brokers.  And if the claims do not state a cognizable policy 
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1 which disparate impact claims may be based, the allegations of 

2 or the impact in the claims are insufficient to establish a 

3 violation of either ECOA, which was the Equal Credit 

4 Opportunity Act, or the Fair Housing Act and that WMI is not a 

5 proper defendant under either of those. 

6          Lastly, we urged or asserted that the claimants were 

7 time barred under the statute of limitations. 

8          Your Honor, the claimants filed a notice of qualified 

9 non-opposition to debtors' twenty-seventh omnibus objection on 

10 March 30th.  And therein they stated, and I quote:  "Without 

11 conceding the merit of the debtors' position, for reasons 

12 unrelated to the substance of the objection, the claimants have 

13 opted not to oppose the objection.  And by e-mail dated April 

14 16th, Your Honor, from the claimants counsel, Kevin Costello, 

15 to Ms. Jesse Mishkin of my office, the claimants stated that 

16 they do intend to appear at the hearing or to otherwise oppose 

17 the objection, the twenty-seventh omnibus objection. 

18          Your Honor, for the reasons stated in the objection 

19 and in the declaration of Mr. Smith, we would ask the Court to 

20 grant the twenty-seventh omnibus objection.  And I do have an 

21 order to present to the Court. 

22          THE COURT:  You may hand it up.  Just for the record, 

23 is there anybody here on behalf of the claimants?  I'll note 

24 that none have appeared.  All right.  I'll sustain the 

25 objection then. 
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1          MR. ROSEN:  Thank you, Your Honor.  Your Honor, next 

2 is item number 20.  And Mr. Ng will present that matter. 

3          MR. NG:  Good morning, Your Honor.  My name is Alex Ng 

4 on behalf of the debtors.  Mr. Michael Scott Blomquist filed 

5 claim number 3220 on March 10th, 2009.  His claim seeks 

6 recovery from the debtors on the basis of securities fraud and 

7 unfair competition. 

8          By way of background, in 2007, Mr. Blomquist filed an 

9 action against WMI and many other defendants in the United 

10 States District Court for the Northern District of California 

11 alleging, among other claims, securities fraud and unfair 

12 competition.  The district court has dismissed Mr. Blomquist's 

13 action and is entirely with prejudice.  Now, the judgment did 

14 not specifically apply to WMI only because of the operation of 

15 the automatic stay.

16          In our objection, we raised essentially two arguments 

17 as to why this claim should be disallowed in its entirety.  The 

18 first argument is that, in many ways, the district court has 

19 already done much of the work for us in analyzing the validity 

20 of the securities fraud and unfair competition claims.  First, 

21 the district court found that Mr. Blomquist has no standing to 

22 allege securities fraud because he did not allege that he 

23 purchased any WMI securities or that he sold any WMI 

24 securities.  Neither did he allege or he relied on any 

25 misrepresentation by WMI.  His proof of claim is similarly 
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1 defective.

2          As to the unfair competition claim, the Court also 

3 found that Mr. Blomquist lacks standing because he did not 

4 allege that he suffered any direct injury as the result of the 

5 acts of WMI.  Again, his proof of claim is also defective in 

6 the same sense. 

7          Now, putting aside the issue of standing, the district 

8 court also found that Mr. Blomquist's complaint asserted mere 

9 legal conclusions and did not have any supporting factual 

10 allegations.  So that was independent ground for dismissing Mr. 

11 Blomquist's complaint. 

12          The second reason for dismissing -- for disallowing 

13 claim 3220 is issue preclusion.  All of the factors for issue 

14 preclusion have been met.  The issue as to what Mr. Blomquist 

15 can recover under a securities fraud or unfair competition was 

16 the same issue that the district court had looked at.  The 

17 issue was actually litigated.  The district court considered 

18 written submissions as was all arguments to dismiss Mr. 

19 Blomquist's case.  The district court issued a final and valid 

20 judgment.  The issue of the validity of the two claims was 

21 essential to the prior judgment.  And also Mr. Blomquist had a 

22 full and fair opportunity to litigate.  He amended a complaint 

23 two times.  And he, in fact, received specific guidance from 

24 the district court as to how to amend his claim to make it 

25 viable.
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1          So for all these reasons, Your Honor, Mr. Blomquist's 

2 proof of claim should be disallowed in its entirety.

3          Mr. Blomquist also filed a response, an untimely 

4 response, on April 16th, eleven days after the due date.  His 

5 response, however, did not remedy any of the defects in his 

6 proof of claim.  And, in fact, he did not challenge the issue 

7 preclusion at all in his response. 

8          We have a -- I also a amended order.  May I approach 

9 the Court? 

10          THE COURT:  You may.  And let me ask if there's 

11 anybody here on behalf of Mr. Blomquist.  All right.  I'll 

12 sustain the objection and disallow the claim.(20) 

13          MR. NG:  Thank you, Your Honor. 

14          MR. ROSEN:  Your Honor, item number 21 on the agenda 

15 is the debtors' motion to retain Blackstone Advisory Partners 

16 LP as a financial advisor nunc pro tunc to April 9th of 2010.

17          Your Honor, the debtors filed this application and we 

18 specifically set forth what the scope of the Blackstone 

19 services are intended to be.  Specifically, Your Honor, in 

20 paragraph 12 of the application, we state:  "The debtors seek 

21 to retain Blackstone to provide financial advisory services 

22 related to and including Blackstone's valuation of certain 

23 assets of the debtor, including, without limitation, WM 

24 Mortgage Reinsurance Corp. Inc., the securities to be 

25 distributed to certain creditors pursuant to the plan and the 
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1 rights offering available to creditors pursuant to the plan.

2 The specific services Blackstone will provide if requested by 

3 WMI include (a)valuating the businesses' prospects long term 

4 business plan and related financial projection of the debtors 

5 and their subsidiaries; (b)reviewing and analyzing the plan and 

6 the disclosure statement and, to the extent necessary, 

7 assisting in the amendment or supplement of the plan and 

8 disclosure statement; (c)completing the valuation analysis 

9 which is what I was referring to at the top as to those 

10 securities and the rights offering; (d)preparing an expert 

11 witness report concerning the plan and a valuation analysis; 

12 (e)providing expert witness testimony concerning the valuation 

13 analysis and/or any of the subjects encompassed by the expert 

14 report; and (f)providing such other advisory services as are 

15 customarily provided in connection with the analysis and 

16 valuation of a company in the context of a restructuring or 

17 reorganization as may be requested and mutually agreed. 

18          Your Honor, we received a limited objection to the 

19 application.  It was filed by the California Department of 

20 Toxic Substances Control.  And the objection, Your Honor, not 

21 was with respect to what Blackstone was intended to do but 

22 rather, specifically, the DTSC, which is a state agency, was 

23 saying that Blackstone should be doing more.  Specifically, 

24 they wanted Blackstone to provide services and provide 

25 information to be included in a disclosure statement relating 
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1 to an entity called WMI Rainier LLC.  And specifically, Your 

2 Honor, with respect to something called the BKK Landfill.

3          Your Honor, we don't wish to retain Blackstone to 

4 provide those services.  If, in fact, the California entity has 

5 issues associated with the adequacy of the information that is 

6 contained in the disclosure statement, we assume that they will 

7 file an appropriate objection to that adequacy in accordance 

8 with the Court's order -- excuse me, the notice that is 

9 outstanding and, of course, in advance of the hearing which is 

10 scheduled for May 19th.  And if the debtors can't provide 

11 adequate information as determined by the Court then we will 

12 have issues associated with the disclosure statement.  But we 

13 are not asking Blackstone to provide these services.  It is not 

14 something that Blackstone would do; it's not something that we 

15 are asking Blackstone to do.

16          We filed a response, Your Honor, to that limited 

17 objection.  And we point out that none of the points that are 

18 raised by DTC go to what one would do in analyzing the 

19 propriety of retaining a financial advisor to perform the 

20 valuation analysis as we say.  And it is purely, as I indicated 

21 before, something that goes to the heart of Section 1125. 

22          So, Your Honor, we would suggest that this applica -- 

23 excuse me, this objection is inappropriate in the context of 

24 the application and is more suited for something that will be 

25 arising in the context of Section 1125 of the Bankruptcy Code.
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1 I believe, Your Honor, that counsel for the California entity 

2 filed a notice of telephonic appearance so they may be on the 

3 phone.

4          MR. POTTER (TELEPHONICALLY):  Good morning, Your 

5 Honor.  This is Jim Potter of the California Department of 

6 Justice representing the Department of Toxic Substances 

7 Control.  We -- I don't have a lot to add to what we put in in 

8 our objection and response to counsel's statements this 

9 morning.  I would only say -- and their response to the 

10 objection.

11          I would only say that the Department -- DTC does 

12 believe the disclosure statement is inadequate as it concerns 

13 our particular issues.  And we filed the objection in the 

14 belief that the Blackstone contract was an opportunity to 

15 improve the disclosure statement.  And we thought it -- we 

16 sought to help the debtors and the Court by articulating that 

17 opportunity.  And regardless of what happens, we will file our 

18 comments on the disclosure statement at the appropriate time.

19 Thank you. 

20          THE COURT:  All right.  Thank you. 

21          MR. BLOMQUIST (TELEPHONICALLY):  Your Honor? 

22          THE COURT:  Yes. 

23          MR. BLOMQUIST:  I'm sorry.  This is Michael Blomquist.

24 I was put in a listen only mode.  I did not get a chance to 

25 address my objection.  So I just wanted to make sure you knew I 
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1 was here.  I was here on the 21st and did not get to speak 

2 then.  And for whatever reason, I was put in listen only mode 

3 when I specifically asked for a live line.  So I just want to 

4 make sure that you do know I am here.  And if I can address my 

5 objection later. 

6          THE COURT:  Well, your objection was already addressed 

7 so let me deal with this one first.

8          MR. BLOMQUIST:  Certainly. 

9          THE COURT:  I'll grant the debtors' motion and 

10 apparently the debtor, though forewarned, doesn't think that it 

11 needs to amend the disclosure statement.  But I'm not going to 

12 decide that issue today.  And I'll decide it when and if the 

13 California Department of Toxic Substances Control files an 

14 objection to the disclosure statement.

15          MR. POTTER:  Thank you, Your Honor. 

16          MR. ROSEN:  May I approach, Your Honor? 

17          THE COURT:  Yes.  And let's go back -- 

18          MR. BLOMQUIST:  Hello? 

19          THE COURT:  -- to Mr. Blomquist's claim. 

20          MR. BLOMQUIST:  Yes, Your Honor.  Thank you.  There's 

21 a lot of truths and omissions -- untruths and omissions that 

22 were presented recently.  And that is, when I originally filed 

23 my complaint in August of 2007, most of the fraud, the rampant 

24 fraud, unfair and deceptive practices had yet to surface.  At 

25 that time, unfortunately, I feel, as a pro se, I did not get a 
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1 fair shake in our justice system.  The amendments that they 

2 refer to actually occurred prior to them receiving any 

3 complaints.  So my first amendment was actually the only -- the 

4 original complaint that was served.  So they keep referring to 

5 all these amendments that I had an opportunity to use and that 

6 was untrue.  I actually have these claims.  They're on appeal 

7 currently.  And as well in the order from the judge, it clearly 

8 states that I'm supposed to file a motion, a 60(b) motion 

9 'cause part of the reason for the dismissal was not just on the 

10 grounds but it was my failure to file opposition on the motions 

11 to dismiss.  I've been suffering from some serious health 

12 issues that had me in the emergency room three times in the 

13 last couple of years.  I've been seeking treatment for this and 

14 not to mention the financial issues and concerns that I have.

15 Fortunately, I've been -- finally started talking with some 

16 counsel for representation on, like, a hybrid type of issue 

17 where part of it's on contingency and other parts to fund this.

18 Obviously, this is a complex case and I believe it speaks to 

19 the very heart of the antitrust laws that were promulgated a 

20 hundred years ago and it was set out to protect the 

21 competition.

22          Furthermore, I believe as far as standing that my 

23 case, and I think the record clearly shows or at least all the 

24 other cases that are in against Washington Mutual, that I'm one 

25 of the few that really has valid standing.  There are so many 
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1 borrowers, investors and everybody else who basically threw 

2 caution to the wind.  I had a contractual agreement with WaMu 

3 to originate loans.  And as such, I was owed a duty of good 

4 faith and fair dealings not to have their representatives come 

5 into my office, encourage my agents to commit fraud so they 

6 could make money.  At all times, I would be contractually 

7 obligated to repurchase those loans not to mention the claims 

8 that I could have from my borrowers, from any of my clients, my 

9 agents, as well as the criminal charges that could be levied 

10 against me.  And it just became so ridiculous.  Hopefully, 

11 you've read some of the exhibits where I've been one of the 

12 only agents, brokers in the nation warning of this crisis for 

13 years.  And the current Senate hearing basically mirror -- not 

14 just the Senate hearing but countless other complaints mirror 

15 all of my allegations and claims against Washington Mutual.

16 But it's ridiculous to expect competitors to compete under such 

17 grounds.  The option arms, those loans, the highly deceptive 

18 loans that are expected ninety percent failure rate of these 

19 loans were heavily concentrated in my area.  Over one-third of 

20 all loan originations during relevant times were these highly 

21 deceptive option arms that WaMu is now basing claims as well as 

22 countrywide settled for 8.4 billion dollars because of these 

23 loans.

24          THE COURT:  Mr. Blomquist, let me interrupt you.  Did 

25 you have a contract with the debtor? 
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1          MR. BLOMQUIST:  Yes.  I had a contract - 

2          THE COURT:  Because it's not attached to your proof of 

3 claim.

4          MR. BLOMQUIST:  Okay.  I apologize.  I was under -- as 

5 far as the issues here, they had asked for this to be stayed.

6 And so, I admit, I'm unfamiliar with the legal process.  But I 

7 believe one hundred percent they've tried to deceive the Court 

8 at the district court in terms of what my claims were and -- 

9 you know, that I was representing borrowers or everybody else.

10 And so, I think now that all of this stuff is coming to light, 

11 there's thousands and thousands of pages of exhibits that will 

12 support my claim and make it very easy for me to prosecute.

13          THE COURT:  Mr. -- 

14          MR. BLOMQUIST:  You know, unfortunately, justice takes 

15 a while. 

16          THE COURT:  Mr. Blomquist -- 

17          MR. BLOMQUIST:  But I can get that document to you.  I 

18 can get you anything else that you need.  I'm about to file the 

19 60(b) motion at the district court on the claims against the 

20 lenders.  The other claim's on appeal or still pending.  And 

21 this has just been amazing to me that it's the way that things 

22 are handled.  And I can understand the Court's view of pro se 

23 litigants and especially when my claims were filed so early on 

24 when the Dow was still at 14,000 and home prices here were at 

25 900,000, the median home prices which are now at about 450. 
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1          THE COURT:  Mr. Blomquist, let me interrupt you.  My 

2 question was whether you had a contract with the debtor, with 

3 Washington Mutual Inc. 

4          MR. BLOMQUIST:  Yes, to originate loans.  And in that 

5 -- regardless if I did a stated income loan, I was required to 

6 validate their income and make sure that they knew -- my 

7 clients knew or the clients of my agents were qualified.  And 

8 that wasn't what happened.  Fraud became the industry standard.

9 I had to compete against fraud or I had to compete against 

10 option arms or other unfair and deceptive practices. 

11          THE COURT:  Mr. Blomquist -- 

12          MR. BLOMQUIST:  So I can get you that contract.  Yes? 

13          THE COURT:  Mr. Blomquist, I am going to continue your 

14 hearing.  You should amend your complaint and attach to it 

15 whatever contract or other documents or evidence you have of a 

16 claim against Washington Mutual Inc.  Okay?  How long do you 

17 need to amend that claim? 

18          MR. BLOMQUIST:  You want me to actually file the 

19 motion, the 60(b) motion with the district court or you want me 

20 to have the amended complaint just singling out Washington 

21 Mutual for the bankruptcy court? 

22          THE COURT:  Your proof of claim should be filed here 

23 detailing whatever claims you have against Washington Mutual 

24 Inc. only. 

25          MR. BLOMQUIST:  Okay. 
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1          THE COURT:  Do you understand? 

2          MR. BLOMQUIST:  Yes, Your Honor.  Is two weeks 

3 sufficient?  I'd prefer more but I'm --

4          THE COURT:  When is our next hearing in this -- 

5          MR. ROSEN:  Two weeks from today, Your Honor.  And 

6 then there's one on June 3rd. 

7          THE COURT:  June 3rd? 

8          MR. BLOMQUIST:  June 3rd would be great. 

9          THE COURT:  All right.  I'll continue this to the June 

10 3rd hearing.  And I'll ask you to file your amended claim by 

11 May 24th. 

12          MR. BLOMQUIST:  Okay. 

13          THE COURT:  Is that okay?  And serve it on the debtor 

14 as well. 

15          MR. BLOMQUIST:  Thank you, Your Honor. 

16          THE COURT:  Okay.  I'll ask the debtor to respond to 

17 that by the 27th. 

18          MR. ROSEN:  Your Honor, the next item on the agenda is 

19 item number 22 which is the motion of the equity committee for 

20 the appointment of an examiner.  And I will cede the podium to 

21 their counsel. 

22          MR. TAYLOR:  Good morning, Your Honor.  Greg Taylor 

23 from Ashby & Geddes on behalf of the equity committee.  I would 

24 like to take the opportunity to introduce to the Court Mr. 

25 Justin Nelson of the Susman Godfrey firm.  He has been admitted 
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1 pro hac vice.  We appreciate that.  And he will be presenting 

2 the motion.

3          THE COURT:  All right.  Thank you. 

4          MR. TAYLOR:  Thank you. 

5      (Pause) 

6          MR. NELSON:  Good morning, Your Honor.  May it please 

7 the Court.  My name is Justin Nelson from Susman Godfrey and 

8 I'm here on behalf of the equity committee. 

9          The equity committee believes strongly that before the 

10 start of any plan confirmation or settlement approval process 

11 all parties should know what they're giving up and releasing.

12 That has not happened here. 

13          An independent examiner should evaluate the 

14 significant, potential claims now held by the debtors, which 

15 comprise the most valuable assets of the estate, the tax 

16 refunds of up to 5.8 billion dollars, the turnover action for 

17 four billion dollars, the trust preferred securities of over 

18 four billion dollars, the potential multi-billion dollar claims 

19 against JPMorgan for causing the bankruptcy and against the 

20 FDIC for failing to maximize the value of the company plus 

21 litigation against third parties and officers and directors 

22 that may add even more value to the estate. 

23          As their papers reveal, the debtors have not conducted 

24 such a thorough evaluation of these claims.  Just a few months 

25 ago the debtors represented to this Court they had a fiduciary 
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1 obligation to continue investigating the claims they now 

2 propose to release but required additional examination of the 

3 facts under Rule 2004.  Of course, they were not granted that 

4 authority and it doesn't appear that they have used discovery 

5 in any of the pending lawsuits to carry out such an examination 

6 either.  Instead, the propose to settle all claims against the 

7 FDIC and JPMorgan without having conducted the investigation 

8 that they recently said they needed. 

9          The debtors argument against an examiner essentially 

10 boils down to the same argument that this Court rejected in the 

11 motion to disband the equity committee.  The debtors repeatedly 

12 state that the equity is out of the money and therefore we have 

13 no standing to object.  But this response emphasizes why we 

14 need an examiner here.  By asserting that the shareholders have 

15 "no real economic stake" the debtors have abandoned any attempt 

16 to maximize the value of the estate.  They admit that they do 

17 not know all the facts here.  They admit that discovery in 

18 these cases is near the beginning.  They admit that their own 

19 examination is ongoing.  They admit that criminal and civil 

20 investigations are continuing.  Yet, from this limited 

21 information they have agreed not to pursue these claims.  This 

22 is the largest bank failure in this country's history.

23          Before the plan confirmation process begins all 

24 stakeholders should have an idea of the value of the claims in 

25 the estate.  That's what we're asking an independent examiner 
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1 to do here and it's what the debtors have not done.

2          The debtors argue that the motion for an examiner is 

3 simply a classic confirmation dispute, far from it.  In a 

4 confirmation dispute all parties know the potential value of 

5 the assets after a full investigation and the parties fight 

6 over whether the proposed settlement adequately captures that 

7 value.  Here that investigation has not taken place.  We don't 

8 know the scope of the claims or even all the potential targets.

9 Nobody has given a full accounting of the facts that led to the 

10 bankruptcy.

11          Before a confirmation dispute can occur, we need to 

12 know the potential value of the claims of the estate and what 

13 those claims are.  That's what we're seeking.

14          The parties objecting to the examiner are those that 

15 will be paid nearly in full or released under the proposed 

16 settlement.  They urge this Court to deny an examiner and 

17 instead have the equity committee undertake a costly and 

18 lengthy process to essentially determine, for itself, whether 

19 the debtors have extracted maximum value from these claims.

20 Their suggested approach is misguided.  As a matter of common 

21 sense, as the U.S. Trustee points out, having an independent 

22 examiner may save the estate a significant amount of money by 

23 giving all parties an objective and independent view of the 

24 assets available for the stakeholders here. 

25          Moreover, we can expect that the debtors, JPMorgan, 
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1 the unsecured creditors, the bondholders, the noteholders and 

2 the FDIC, just to name a few, will fight at our every turn on 

3 discovery.  They will file largely duplicative motions and each 

4 send a set of lawyers to depositions.  And when we finish they 

5 will fight our conclusions. 

6          It's also unclear the extent to which we can now 

7 examine these causes of action in our own right since the DC 

8 action has been stayed.  The equity committee may face 

9 substantial resistance from third parties which, while 

10 typically they cooperate with an examiner, as they did in the 

11 recent Lehman bankruptcy.  As the U.S. Trustee explains in his 

12 brief, an examiner will provide an independent voice and be 

13 able to analyze the true worth of these claims in a way that 

14 could point to an expeditious resolution after completion of 

15 the report. 

16          Before discussing in detail some of the facts here and 

17 the proper scope of the order, I'd like to discuss briefly the 

18 legal standard.  Section 1104(c)(2) mandates the appointment of 

19 an examiner when the unsecured liquidated debts are over five 

20 million dollars.  It is undisputed here that the debts are well 

21 in excess of that amount.  The Refco case from the Sixth 

22 Circuit and others make clear that with a bankruptcy of this 

23 magnitude it is necessary to appoint an examiner.

24          There also have been cases, including some from this 

25 Court, like Spansion and Magna, where the Court expressly 
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1 exercised some discretion about whether to appoint an examiner, 

2 whether under 1104(c)(1) or (c)(2).  But those cases only 

3 illustrate the necessity of an examiner here.  In In re 

4 Spansion, for example, Judge Carey denied the motion because an 

5 examiner would be duplicative.  All parties had ample 

6 opportunity to conduct discovery, equity was entitled to no 

7 distribution and the motion had been filed so late in the 

8 process that it would do more harm than good to the estate. 

9          On all four counts the exact opposite is true here.

10 Independently, each of them is sufficient to grant the motion.

11 First, the examiner would not be duplicative.  The debtors 

12 concede this point, on page 28, paragraph 51 of their response 

13 the debtors' state that an investigation of the third parties 

14 "would not be entirely duplicative of the business tort 

15 investigation.

16          Second, the discovery in this case has mostly been 

17 idle.  Up until late January the debtor asserted its fiduciary 

18 obligation to conduct more discovery.  It has not done so.

19 Information relevant to the merits of the claims the debtors 

20 propose to release is largely unknown and likely never will be 

21 known unless an examiner is appointed.

22          The debtors can correct me if I'm wrong but from their 

23 briefing and disclosure statement it appears that the debtors 

24 have not taken a single deposition in any of the cases where 

25 they are a party.  The debtors recognize that there are many 
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1 more documents from JPMorgan and third parties that should be 

2 produced but have not been produced.  JPMorgan has not produced 

3 its communications with the FDIC or other governmental entities 

4 or third parties which are at the heart of the potential causes 

5 of action here.  And the debtors have not received the results 

6 of the federal, criminal or civil investigations as most of 

7 these are still ongoing. 

8          In their responses, the debtors say and the objectors 

9 say that they have over 7.6 million pages of material but they 

10 don't say what these documents consist of or even whether 

11 they've reviewed them.  Here's what we know, JPMorgan has 

12 produced only about 40,000 pages, according to the debtors.

13 About sixteen bankers' boxes worth of documents.

14          With respect to the JPMorgan adversary proceeding and 

15 turnover action they note, the debtors do, on paragraph 22, 

16 page 9 of their response that they have only "substantially 

17 negotiated a scheduling order that will govern the future 

18 production of documents."  And with respect to the business 

19 tort investigation into JPMorgan they concede, in paragraph 25 

20 of their response, that they have not even received documents 

21 from key third parties that they requested. 

22          Indeed, in the disclosure statement they admit that 

23 these claims are "complex and uncertain."  Precisely.  That's 

24 why we need an examiner here, especially because we know so 

25 little about the underlying facts.  It is just unknown as of 
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1 now.

2          Third, as this Court has recognized, it's very much an 

3 open question whether equity is entitled to distribution.  This 

4 Court has rejected the attempts of the debtors and other 

5 objectors to assert that the estate is hopelessly insolvent and 

6 it should do so again.  While the debtors repeatedly assert 

7 that no distribution to shareholders is possible, there has 

8 been no valuation of the potential litigation claims that are 

9 the key assets of the estate.

10          Given the magnitude of the potential recovery here, it 

11 is not sufficient for the debtors simply to assert insolvency 

12 and stop discovery into the very claims that could prove that 

13 assertion incorrect.  The debtors' position on the estate's 

14 insolvency underscores the need for an unbiased examiner. 

15          Fourth, it is not too late in the process.  The FDIC 

16 has not signed off on the settlement and takes no position on 

17 this motion.  The settlement is premised on complete 

18 disallowance of the WMB bondholders' claims.  As this Court is 

19 aware, summary judgment on that issue was denied.  And again, 

20 someone can correct me if I'm wrong, but they are just now 

21 working on a discovery schedule.  We are not on the eve of plan 

22 confirmation as Spansion was and the debtors should not be 

23 permitted to manufacture an argument against appointment of an 

24 examiner by failing to conduct thorough discovery, releasing 

25 the claims on which it has not completed discovery and then 
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1 rushing forward towards plan confirmation. 

2          The Magna case also is entirely different on these 

3 facts.  Like Spansion, it was on the eve of plan confirmation.

4 Moreover, this Court recognized a key distinction in the Magna 

5 case where it stated, on page 13 of the Magna hearing 

6 transcript that "equity should have moved more promptly after 

7 the settlement was announced."  Magna was settled right before 

8 trial, as this Court knows -- as Your Honor knows, after full 

9 discovery and investigation.

10          The equity holders there sat on their rights for the 

11 entire case and the debtor was running out of money.  Here 

12 there is not even a settlement to announce because not all 

13 parties have signed off on it.  Thus, the contrast to Magna 

14 points out exactly why an examiner is necessary here.  We are 

15 moving as promptly as possible. 

16          As this Court is aware, the equity committee was just 

17 appointed in January after changes in counsel due to conflicts 

18 asserted by JPMorgan and others.  Susman Godfrey was retained 

19 only ten days before filing this motion.  Moreover, between 

20 January and the announcement of the proposed settlement in mid-

21 March the debtors gave every indication that they intended to 

22 continue investigating and prosecuting the underlying actions. 

23          Significantly, the debtors agreed that we have acted 

24 expeditiously.  Their only complaint seems to be that we are 

25 ahead of schedule.  They argue at page 44 of their response, 
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1 "It is hard to imagine that the equity committee has had a 

2 sufficient time even to have reached a conclusion that an 

3 examiner is warranted." 

4          The objectors allege that we are simply using the 

5 appointment of an examiner as an excuse to delay but they 

6 cannot have it both ways.  Either we are moving too slow for 

7 them or too quickly.  The reality, of course, is that we are 

8 moving as fast as we can to bring these issues to the Court's 

9 attention.

10          Section 1104(c) explicitly provides that an examiner 

11 can be appointed "at any time before the confirmation of a 

12 plan."  In Tribute an examiner was appointed after a plan was 

13 filed and more than a year after the bankruptcy proceedings 

14 began.  In Loral, which is cited in our papers, the examiner 

15 was appointed over a year after the bankruptcy and after the 

16 plan was announced, just like here.

17          Here we are well before confirmation.  In fact, we 

18 don't even have a date for confirmation nor even a plan or 

19 settlement agreed to by all parties. 

20          It's also important to look at what's come out even 

21 since the settlement was announced.  Since then Congress has 

22 held hearings into the collapse of Washington Mutual.  Notably, 

23 the director of the Office of Thrift Supervision stated that 

24 WMB's seizure was not caused by poor capitalization but rather 

25 a liquidity crisis.  Had the FDIC, he said, increased the 
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1 deposit requirement to 250,000 dollars two weeks earlier, 

2 instead of in early October, he testified that WMB would have 

3 survived.

4          In addition, Washington Mutual was capable of passing 

5 the bank stress tests that were conducted in early 2009.  These 

6 revelations underscore the importance of an independent 

7 examiner to investigate the facts leading to Washington 

8 Mutual's bankruptcy.

9          The hearing also revealed that the government was 

10 discussing WMB with JPMorgan before the seizure.  That the then 

11 treasury secretary told Washington Mutual's CEO that he should 

12 have sold to JPMorgan in March of 2008 when he had the chance.

13 That JPMorgan convinced another bank not to bid on Washington 

14 Mutual.  The revelations further suggest that JPMorgan misused 

15 the confidential information it received from Washington Mutual 

16 when it was a supposed good faith bidder for the company. 

17          The debtors have not adequately explored the factual 

18 basis for a specific tort claim against JPMorgan.  In January 

19 they pointedly refused to say to this Court whether they had a 

20 Rule 11 basis to file suit, in their own right, against 

21 JPMorgan.  Instead they sought more discovery, didn't get it 

22 and now are trying to settle those claims.  It now appears that 

23 this significant asset will be settled for essentially no value 

24 without meaningful discovery into the merits of this cause of 

25 action.
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1          And what is the settlement?  The settlement allocates 

2 to JPMorgan the entire four billion dollars in trust preferred 

3 securities and between 2.7 and three billion dollars in tax 

4 refunds.  The tax refund, by itself, exceeds by a significant 

5 amount the 1.88 billion dollars that JPMorgan paid for the WMB 

6 assets in the first instance.

7          Additionally, the recent SEC complaint against 

8 Washington Mutual's investment banker, Goldman Sachs, may 

9 reveal a pattern of improper behavior that's consistent with 

10 the public reports that Goldman was shorting WMI stock around 

11 the same time that it was advising Washington Mutual in its 

12 merger talks. 

13          Given the number of interests and the amount of money 

14 at stake, having an open and transparent process about the 

15 value of the estate and its assets is essentially.  The only 

16 interest that the objectors assert, namely the quick 

17 confirmation of the plan and the concurrent settlement of the 

18 estate's most valuable assets, without input from the equity 

19 committee, cannot justify a rush to confirm the plan without an 

20 independent judgment about the value of the estate. 

21          It is also no substitute to rely on the plan 

22 confirmation process here.  In order to settle the actions and 

23 proceed with the plan confirmation process it is first vital to 

24 know the extent and worth of key litigation assets and to have 

25 that assessment made by an independent third party. 
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1          The FDIC and JPMorgan dispute the underlying value of 

2 the particular causes of action against them.  Needless to say, 

3 we disagree with their arguments and believe strongly, for 

4 example, that the debtors filed a proper proof of claim with 

5 the FDIC.  But for purposes of this motion it does not matter.

6 If this issue is as easy as they say it is, the examiner, 

7 presumably, will weigh in on this point. 

8          I also want to briefly address the scope, cost and 

9 timing of the examiner's report.  Our proposed order would 

10 provide the examiner with authority to investigate the facts 

11 underlying the claims that the debtors propose to release and 

12 to assess their worth, in addition to investigating other 

13 potential claims that are not explicitly addressed in the 

14 proposed settlement but made the assets of the estate.  This 

15 scope is consistent with the other examiner orders, such as in 

16 the Tribune case. 

17          It is commonplace for an examiner to investigate 

18 possible causes of action of the estate.  Section 1106(a) of 

19 the Bankruptcy Code requires the examiner to include in her 

20 report any fact she has uncovered relating to "a cause of 

21 action available to the estate."  The Lehman report, for 

22 example, specifically analyzed the causes of action available 

23 to the estate.  Similarly, in Tribune, the examiner has been 

24 asked to investigate "every potential claim" against "any 

25 entity that may bear liability for the leverage buyout that 
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1 caused a bankruptcy."

2          In this respect the bondholders who filed a response 

3 are simply mistaken that the examiner cannot investigate claims 

4 that are the assets of the estate.  Such an investigation is 

5 routine.

6          With respect to cost, the examiner should be able to 

7 use the debtors' own information resources as a starting point 

8 but she will have to do more.  This Court can adequately 

9 supervise the cost of the examiner.  More fundamentally, any 

10 number in absolute terms will be very small compared to the 

11 stakes at issue and the importance of a transparent process. 

12          On timing, we had proposed a schedule of 150 days.  We 

13 think that 150 days is aggressive but we are cognizant of the 

14 desire for a quick resolution here.  As a comparison, for 

15 example, in the Lehman bankruptcy the examiner's report took a 

16 little over a year.  We think the proper course is to set a 

17 placeholder date of 150 days and then let the examiner weigh in 

18 on the length and the proposed work plan, which will be 

19 submitted to this Court for approval.

20          Here we are dealing with the largest bank failure in 

21 history.  The examiner should be able to spend the amount of 

22 time necessary to investigate the facts.  Finally on this 

23 point, we are also not dealing with an operating company here, 

24 which further reduces the need for an expedited report. 

25          The debtors argue in the alternative, that the 
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1 examiner should proceed concurrently with the plan confirmation 

2 process.  Such a route is mistaken because the examiner's 

3 report is a necessary step before confirmation.  All parties 

4 should have the benefit of the report before any plan 

5 confirmation begins.  A full investigation of the facts and 

6 report by an independent party may change the positions of the 

7 parties.  Moreover, such a dual track process will come at 

8 substantial expense to the estate.  The equity committee would 

9 have to independently investigate the potential value of the 

10 claims at the same time as the examiner. 

11          We also do not think there's any merit to the last 

12 minute trustee motion of the noteholders to delay the 

13 appointment of an examiner until the issue of a trustee or a 

14 Chapter 7 liquidation is resolved.  The noteholders have been 

15 in this case for over eighteen months or about eighteen months 

16 and their attempt to change the structure now is simply an 

17 attempt to prevent the shareholders from electing a new board, 

18 as they candidly admit in paragraph 52 of the trustee motion. 

19          Regardless, this Court can and should rule on the 

20 propriety of an examiner now.  Should it wish to delay the 

21 actual approval of a particular examiner until the trustee 

22 motion is resolved, we have no objection.  But we think the 

23 better course is to deny the trustee motion and the motion to 

24 delay.

25          By the trustee motion, the WMI bondholders are trying 
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1 to sew confusion and delay in the state shareholder actions.

2 They, or the debtors, undoubtedly will weigh the trustee motion 

3 in front of the Washington State Court to try to convince that 

4 court to delay ruling on a new shareholder election because the 

5 relief sought by the bondholders in the trustee motion could 

6 render a board unnecessary.  We think this approach is highly 

7 improper, especially given the eighteen months the noteholders 

8 have had to make this request and the Court should deny the 

9 trustee motion as soon as possible. 

10          Ultimately, on the examiner motion, the reasons not to 

11 appoint an examiner are to rush through the settlement and plan 

12 confirmation without a thorough accounting of the estate and 

13 claims.  Given the stakes here and the still unresolved factual 

14 questions, an examiner is a vital tool in working towards a 

15 plan that is transparent for all parties. 

16          And if the Court has any questions? 

17          THE COURT:  Thank you. 

18      (Pause) 

19          MR. MCMAHON:  Your Honor, good morning.  Joseph 

20 McMahon for the acting United States Trustee. 

21          The acting United States Trustee supports the equity 

22 committee's request for appointment of an examiner and we start 

23 by making a point that Section 1104(c)(2) of the Bankruptcy 

24 Code is a mandatory provision, notwithstanding some of the 

25 points that are made in the objections and responses to the 
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1 equity committee's motion. 

2          The principles of statutory construction in the Third 

3 Circuit are well established under control and Supreme Court 

4 precedent.  We start with the plain meaning, shall does mean 

5 shall.  It is mandatory that the submissions by the parties, to 

6 the extent that Your Honor wants to evaluate the case law on 

7 this point, falls essentially into two categories.  On the one 

8 hand you have the cases cited by the equity committee in our 

9 office in support.  You have Refco, you have Loral, you have 

10 UAL Corp, Judge Wedoff's opinion.  And on the other hand you 

11 have this minority view that's referencing cases like 

12 Rutenberg, Shelter Resources and GHR Companies. 

13          In UAL Corp, Your Honor, Judge Wedoff concluded that 

14 shall means shall and Section 1104(c)(2) and that to conclude 

15 otherwise renders the provision indistinguishable from 

16 paragraph (c)(1).  Page 85 of his opinion he rejects the 

17 reasoning of a contrary line of cases that's Rutenberg, Shelter 

18 Resources and GHR.  He cites all three, observing that they 

19 impermissibly ignore the impact of (c)(2)'s debt threshold 

20 alternative.

21          In the unlikely event that one were to conclude that 

22 the language of 1104(c)(2) isn't ambiguous on this point, the 

23 legislative history clearly supports the conclusion that 

24 appointment is mandatory where the debt threshold is met.  And 

25 again, going back to the UAL opinion, historically the Court 
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1 notes that the debate over Section 1104 back in 1978 was 

2 whether appointment of a trustee would be mandatory in all 

3 public company cases or whether the debtor would remain in 

4 possession in all cases unless a Chapter 11 trustee was 

5 appointed.  And the mandatory examiner provision grew out of 

6 that debate.  It was the middle ground that provided a basis 

7 for reconciliation on that point.  And it was specifically 

8 designed to protect the interest and needs of public security 

9 holders, the precise constituency represented by the equity 

10 committee here. 

11          If one reviews the cases, Your Honor, where courts 

12 have concluded that Section 1104(c)(2) is not mandatory, and 

13 I'm sticking to published cases, Your Honor.  I understand the 

14 Court's view regarding the informal Westlaw transcript 

15 procedure that is involved here. 

16          THE COURT:  Yes. 

17          MR. MCMAHON:  One finds that they are not focusing on 

18 the word shall, rather the Court's struggling with defining 

19 what the appropriate scope of examination will be.  A sampling 

20 of the cases cited by the debtors and the committee in their 

21 respective objections support this point. 

22          The Rutenberg case, 158 B.R. 230, it's out of the 

23 Tampa bankruptcy court.  The debtor moved for an examination of 

24 himself in an individual Chapter 11 case.  And there was a 

25 creditor in the case that was prepared to fund prosecution of 
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1 causes of action the debtor presumably wanted investigated.

2 The Court quickly pierced that scene, said the debtor's trying 

3 to delay matters.  It's an extreme example. 

4          Shelter Resources, 35 B.R. 304, the SEC and creditors 

5 moved for appointment of an examiner and the examiner motion 

6 was heard but after the motion was heard and while it was under 

7 advisement a motion to settle the underlying claims, the 

8 derivative action that was going to be the subject of the 

9 examination, two motions were filed, one in Delaware Chancery 

10 Court and one in the bankruptcy court in Ohio and they were 

11 approved without objection.  So the bankruptcy court concluded 

12 that there was no examination left to be done. 

13          GHR, the court struggled with the application of 

14 Section 1104 to privately held debtors, that's what was 

15 involved in those cases.  And the court found that the 

16 mandatory threshold was not satisfied.  So the cases cited by 

17 the objectors principally are easily distinguishable. 

18          There is an appropriate scope of investigation to be 

19 done and without parroting the comments of equity committees' 

20 counsel, the crux of the equity committee's request is an 

21 evaluation of the claims and causes of action proposed to be 

22 settled or otherwise resolved pursuant to the plan. 

23          Next Your Honor, the equity committee has timely 

24 sought appointment.  The express language of the statute says 

25 that at any time prior to confirmation and it's inappropriate 
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1 to use equitable concepts like waiver or latches (ph.) to 

2 defeat and express right to seek relief.  That's the conclusion 

3 that Judge Rey arrived at in a case called Vision Development 

4 Group of Broward County, 2008 WL 2676827.  It's, again, out of 

5 the bankruptcy court, Southern District of Florida, where he 

6 found that the concept of a late-stage waiver, meaning that 

7 they filed it as we're proceeding towards confirmation is 

8 inconsistent with the statutory language which permits filing 

9 at any time prior to confirmation.

10          I think the equity committee's point about the timing 

11 in the wake of the announcement of the settlement indicates 

12 that they have timely sought a review of the claims and causes 

13 of action.  We can address the specific cases and how they're 

14 in opposite, like Bradley's, clearly different then what we 

15 have going on in these cases, if need be. 

16          Second Your Honor, the cases concluding that the 

17 classic valuation disputes are not appropriate subject matter 

18 for investigation clearly distinguishable.  Cases like 

19 Spansion, Cleatech (ph.), Erickson.  We're not talking about 

20 enterprise valuation or asset value or allocation amongst 

21 affiliated debtors or even a hard or intangible asset 

22 valuation.  This is a decidedly different situation.  We're 

23 talking about claims and causes of action that have not seen a 

24 full expression yet and that's materially different then those 

25 cases.  We're concerned here with what happened and what 
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1 conclusions should be drawn from what happened and that's 

2 really what the equity committee is focused upon. 

3          There are other arguments raised by the parties which 

4 should be addressed first.  Duplication of effort; as noted in 

5 the article authored by United States Trustee program director, 

6 Clifford White and Walter Fay (ph.) that's cited in our papers 

7 Your Honor.  The cases where an examiner appointment is 

8 mandatory are those most likely to have active creditors' 

9 committees.  So accordingly, the argument that we don't need an 

10 examiner because we have a creditors' committee and the 

11 creditors' committee is functioning is essentially hollow on 

12 one level. 

13          There's a materially different purpose between the 

14 committee's role in a case and the examiner's role.  The 

15 committee is a party litigant with fiduciary duties to its 

16 constituency and when it decides to address estate claims it 

17 has a broader fiduciary responsibility.  But again, the 

18 concerns regarding duplication of effort here, Your Honor, are 

19 easily cured by inserting a provision in the form of order 

20 which would require the examiner to utilize available discovery 

21 conducted to date.  And it obviates the need for reinventing 

22 the wheel. 

23          The bank bondholders make the point that investigation 

24 is limited to matters of the debtor, pertaining to the debtor.

25 They correctly cite the statutory language but as the papers 
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1 filed in connection with the various adversary proceedings that 

2 are outlined in the equity committee's motion, specifically the 

3 JPMorgan and the DC actions.  There's a host of property 

4 ownership issues between the parties.  In other words, part of 

5 the dispute here is what is of the debtor.  So the extent that 

6 there's an issue being raised by the bank bondholders, again 

7 it's easily solved.  We can insert a provision in the form of 

8 order that allows the examiner to address estate claims and 

9 causes of action, address those held by the bank. 

10          In terms of additional scope request Your Honor, the 

11 bank bondholders are requesting a fee examination and JPMorgan 

12 seeks to have the examiner address 2019 compliance, that's 

13 reflected in their papers.  We can address that at the 

14 appropriate time, if need be.  But the crux of the equity 

15 committee's argument, I think, again goes back to the proposed 

16 settlement and the claims and causes of action are sought to be 

17 resolved.

18          We agree with the equity committee's comment here that 

19 a dual track process is not going to work.  To the extent that 

20 we start the plan process rolling in one direction, Your Honor, 

21 I think we're -- because diminishing the cost benefit that 

22 would be accrued to the estate by the examiner's work. 

23          Those are our points, Your Honor, unless the Court has 

24 any questions. 

25          THE COURT:  Thank you.  No.  Who wants to go first in 



212-267-6868 516-608-2400
VERITEXT REPORTING COMPANY

60

1 opposition?

2          MR. JOHNSON:  Good morning, Your Honor.  Robert 

3 Johnson from Akin Gump on behalf of the official committee of 

4 unsecured creditors.  We object to the motion to appoint an 

5 examiner, and I have five principal points to make.

6          The first point is that, indeed, under Section 1104(c) 

7 and as the cases have construed that provision, Your Honor does 

8 have discretion.  It is not a mandatory provision.  Let's take 

9 a look at what it is that Section 1104(c) actually says.  It 

10 does contain the word "shall", but it says that it shall order 

11 an examination as is appropriate of the debtors, and where an 

12 examination is not appropriate because of the work that was 

13 already done by others, including the work that has been done 

14 by our client, the official committee of unsecured creditors, 

15 the Court may decline altogether to order an examination.  And 

16 we see that this is exactly what Your Honor did with the Magna 

17 Entertainment case, also with the HSH Delaware case, recently.

18 It is similar to what Judge Carey did in the Spansion case, 

19 Judge Sontchi in the American Home Mortgage case, and Judge 

20 Walsh in SA Telecom case.

21          We do take exception to the points that have been made 

22 by the Office of the United States Trustee saying that "shall" 

23 means "shall" and that just because there's five million 

24 dollars of unsecured debt here that you shall order an examiner 

25 because we think that it's entirely appropriate for Your Honor 
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1 to look at what would be an appropriate investigation, and in 

2 fact, to determine whether any investigation is appropriate. 

3          The second major point that I have is that the scope 

4 of what is being sought here by the equity committee is far too 

5 broad.  Again, let's return to the statutory language.  Section 

6 1104(c) provides that there shall be an investigation of the 

7 debtor, as is appropriate.  It does not say that there shall be 

8 an investigation of third parties.  And what the equity 

9 committee is trying to do here is primarily an investigation of 

10 third parties.  And as Your Honor has ruled, it is improper for 

11 a party-in-interest to use a Rule 2004 proceeding to further 

12 that party's specific discovery requests and to further that -- 

13 and to do party discovery through Rule 2004.  If the examiner 

14 appointed to do what it is that the equity committee asks, the 

15 examiner would be using Rule 2004.  And the purpose of it would 

16 be to further the interests of the equity committee.  The 

17 equity committee has already intervened in the adversary 

18 proceedings.  The equity committee has official status.  They 

19 are here and they can serve discovery.  They've been around for 

20 more than three months, now, and they've yet to serve any 

21 discovery of any sort whatsoever.  And so we believe that it's 

22 inappropriate to use Section 1104(c) to get an examiner to do 

23 discovery that's for the benefit of the equity committee when 

24 the equity committee themselves can be doing it. 

25          The third major point that I have, and this is where 
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1 I'm going to spend most of my time, is that the proposed scope 

2 of the examiner would essentially usurp the role of the 

3 official committee of unsecured creditors.  Your Honor, we have 

4 done this investigation.  In the past few days, we've gone back 

5 over our time records and our records of what it is that we've 

6 done, who we've talked to, what we've examined, and Your Honor, 

7 we looked through all of the task codes and our billing records 

8 since October 2008 when we began work on this case, and 

9 according to our calculations -- and I believe this is a 

10 minimum, this is a conservative estimate -- the creditors' 

11 committee and its professionals have devoted more than 10,000 

12 hours doing an extensive investigation in these cases and in 

13 actively litigating all of the issues that an examiner would be 

14 tasked with investigating.  Therefore, this would render any 

15 proposed examiner investigation duplicative and wasteful of 

16 estate assets. 

17          We went back and looked, beginning in October of 2008, 

18 and we spent thousands of hours doing factual and legal 

19 analysis on a broad range of topics including, but not limited 

20 to the following.  Number one, the financial condition of the 

21 debtors and Washington Mutual Bank preseizure, and the history 

22 of the negotiations and the finding of the Office of Thrift 

23 Supervision with respect to Washington Mutual Bank.  We looked 

24 into those issues that were underlying the OTS decision to 

25 seize Washington Mutual Bank.  Right at the very beginning of 
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1 this case, we had to make a judgment call as to whether or not 

2 the debtors or the committee should do something to try to 

3 attack the OTS decision to seize Washington Mutual Bank.  That 

4 decision had to be made within the first thirty days due to the 

5 time constraints set forth in the FDI act.  And at that time, 

6 we had to investigate what were the reasons given by the OTS as 

7 to why the bank was seized.  And we negotiated extensively with 

8 the debtors, and we looked at the facts ourselves.  Our banking 

9 counsel looked carefully at it, and we determined that it would 

10 not make sense to try to attack the OTS decision in October 

11 2008.  But we spent a lot of time on those issues, and those 

12 issues are included among the issues that the proposed examiner 

13 would investigate. 

14          Secondly, we investigated the history of capital races 

15 by Washington Mutual, Inc., and then the capital contributions 

16 and other transfers that were made from Washington Mutual, Inc. 

17 to Washington Mutual Bank.  Again, this is an area of inquiry 

18 that the equity committee would have the examiner examine. 

19          Third, we spent a lot of time, Your Honor, on the 

20 deposits.  There's more than four billion dollars of cash that 

21 WMI and its nonbanking subsidiaries including WMI Investment 

22 Corp., another debtor, had at Washington Mutual Bank and 

23 Washington Mutual Bank, FSB immediately prior to the seizure.

24 The creditors' committee spent a lot of time investigating the 

25 paperwork there, interviewing personnel with Washington Mutual, 
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1 and also in preparation for and attending the deposition of 

2 Doreen Logan, the employee of Washington Mutual, Inc. who 

3 testified regarding those deposits.  We spent a lot of time on 

4 that, Your Honor. 

5          We also investigated the cash and cash that was on 

6 hand in the debtors' estates.  We investigated their accounts 

7 receivable, including an analysis of their intercompany 

8 transactions.  We spent extensive time doing an analysis of the 

9 trust-preferred securities which were issued through Washington 

10 Mutual Preferred Funding, LLC, an indirect subsidiary of 

11 Washington Mutual Bank.  That was a complicated fact, Your 

12 Honor, it was a complicated transaction, and we spent a lot of 

13 time investigating what were the merits of potential claims 

14 that could be made by Washington Mutual, Inc. with respect to 

15 the trust-preferred securities. 

16          And as you've heard, we spent a lot of time with 

17 regard to tax refunds and other tax assets.  We spent time 

18 investigating what tax payments had been made by Washington 

19 Mutual, Inc., the timing of the tax payments, payments that 

20 were made from Washington Mutual Bank to Washington Mutual, 

21 Inc., and all sorts of issues regarding the tax sharing 

22 agreement.  We spent extensive time analyzing potentially 

23 recoverable fraudulent transfers or preferences, and again, 

24 referring to the capital contributions made by WMI to WMB, also 

25 looking at the trust-preferred securities and other payments 
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1 and transfers of property by the debtors. 

2          We examined WMI's common stock interest in WMB, its 

3 ownership of other direct and indirect subsidiaries, including 

4 Washington Mutual Mortgage Reinsurance Corporation, which is an 

5 entity which would be the subject of the plan of 

6 reorganization.  We also spent extensive time analyzing other 

7 investments of WMI, including the interest in the Visa common 

8 stock, a WindPower (ph.) joint venture, an interest in Boeing 

9 Aircraft, investments and employee benefit-related assets, 

10 including bank-owned and corporate-owned life insurance 

11 policies, and also rabbi trust assets and other investment 

12 assets.

13          Another item that we spent extensive time 

14 investigating, Your Honor, was the good will litigation which 

15 relates to certain WinStar (ph.) type of litigations against 

16 the United States regarding a change that was made in United 

17 States treatment which related to accounting issues of prior 

18 banks that had been acquired by Washington Mutual.  Those were 

19 the Anchor and the American Savings matters and those pending 

20 litigations.  And we spent extensive time analyzing what were 

21 the merits of Washington Mutual, Inc.'s assertion of claims to 

22 the proceeds of those litigations, as opposed to Washington 

23 Mutual Bank.

24          We spent extensive time analyzing the entitlement of 

25 Washington Mutual, Inc. to the proceeds of insurance policies, 
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1 and we also looked extensively at litigation claims.  We looked 

2 at potential litigation claims against insiders of WMI and WMB.

3 We looked at potential litigation claims against FDIC Corporate 

4 with respect to the seizure of Washington Mutual Bank and its 

5 related conduct.  We spent time examining the claims to be made 

6 in the FDIC receivership proceedings, and then, subsequently, 

7 the possibility of litigation claims that could be made against 

8 the FDIC receiver.  We collaborated extensively with the 

9 debtors in the drafting of the proof of claim that was filed on 

10 the FDIC receivership.

11          We also spent extensive time analyzing with our co-

12 counsel the potential litigation claims against JPMorgan, with 

13 respect to the disputed assets, as well as with respect to its 

14 conduct prior to the seizure.  And finally, on my long list of 

15 what we investigated, we investigated WMI's intellectual 

16 property assets.

17          In the course of doing these investigations, we 

18 reviewed more than 100,000 pages of documents received from the 

19 debtors and also from WMB.  We have met extensively with 

20 management.  We've performed our own legal research.  We've 

21 analyzed complicated tax-related issues, including the NOLs and 

22 certain deductions related to WMI's ownership of WMB stock.

23 And continually, we have coordinated with the debtors, the 

24 debtors' counsel, and the debtors' financial advisors.

25          We have independently examined the potential claims to 
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1 be asserted in the FDIC receivership.  We consulted with the 

2 debtors; we reviewed and we commented on their drafts of their 

3 proofs of claim, and we have continued to collaborate with them 

4 at every step of the way regarding the adversary proceedings 

5 and other litigations.  Specifically, with respect to the D.C. 

6 action, we consulted closely with the debtors with respect to 

7 that action.  After the FDIC denied the claim that had been 

8 made in the receivership, we collaborated with the debtors in 

9 determining how to challenge that in the D.C. court, and in 

10 fact, whether that action would be brought in the D.C. court or 

11 whether in another district court.  And then once the action 

12 was filed, we sought to intervene in that action. 

13          Shortly after the D.C. action was brought, just four 

14 days later, JPMorgan brought its own adversary proceeding in 

15 this case, and here, again, the creditors' committee was 

16 active.  We consulted extensively with the debtors regarding 

17 the merits of that adversary proceeding, and with respect to 

18 eighteen counterclaims that were then asserted by the debtors 

19 and regarding the overall strategy of the adversary proceeding.

20          And then in April 2009, Your Honor, the debtors 

21 commenced the turnover proceeding.  Again, this returns to the 

22 issue of the deposits, and again, we worked extensively with 

23 the debtors' litigation co-counsel, Quinn Emanuel, regarding 

24 their investigation of the deposits, and in their determination 

25 to bring the turnover proceeding.  We continued an extensive 
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1 investigation into the details of the deposits and the related 

2 intercompany transactions regarding those deposits.  We 

3 examined the merits of bringing the turnover action, we 

4 concurred with the decision to bring the turnover action, and 

5 we consulted extensively with the debtors regarding their 

6 strategy throughout that litigation. 

7          In February of 2009, Your Honor, we learned about a 

8 complaint that had been filed in Galveston, Texas.  That 

9 litigation was the American National Insurance Company 

10 litigation against JPMorgan Chase.  Using the abbreviation for 

11 the plaintiff's name, we often call that the ANICO litigation.

12 Your Honor, when we learned about that, we went and we talked 

13 to the plaintiff's counsel.  We consulted with the debtors 

14 regarding a possible examination of the allegations that had 

15 been made by ANICO, and following this Court's grant of the 

16 Rule 2004 motion that had been argued by Quinn Emanuel, the 

17 creditors' committee reviewed approximately 30,000 pages of 

18 JPMorgan documents that had been produced regarding the conduct 

19 of JPMorgan between the spring of 2008 and the fall of 2008.

20 We also conferred with the debtors regarding expanding the 

21 scope of the Rule 2004 examination to seek additional 

22 examinations of third parties.  We concurred with their 

23 decision to file an additional motion under Rule 2004 in 

24 December 2009 seeking your authority to conduct further third 

25 party examinations.  We did think that that was a good idea.
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1 But at the time, we had already received a lot of documents 

2 from JPMorgan.  We had received documents through Freedom of 

3 Information Act requests.  And then there were numerous third 

4 parties that went ahead and produced documents, even though 

5 Your Honor denied the order for additional Rule 2004 

6 examinations.  And then we reviewed those documents, as well.

7 There were many third parties who chose to produce the 

8 documents, rather than face additional litigation from Quinn 

9 Emanuel regarding the Rule 2004.  So we reviewed additional 

10 documents that were produced by OTS and also we reviewed those 

11 documents that we had obtained from the FDIC under Freedom of 

12 Information Act requests. 

13          Then turning to the issue of the settlement, Your 

14 Honor, we, the creditors' committee, negotiated extensively 

15 with the debtors, and we have throughout these nineteen months 

16 of litigation, negotiation, and careful examination and 

17 analysis of the strengths and weaknesses of the claims against 

18 third parties and the claims asserted by the debtors against 

19 JPMC, the FDI receiver, the FDIC Corporate, among others, and 

20 we performed extensive legal analysis.  And we negotiated with 

21 the debtors regarding the settlement agreement, and that was a 

22 process that was going on for a number of months.  There has 

23 been argument that somehow the equity committee was surprised 

24 about the settlement agreement, but Your Honor, that just isn't 

25 the case.  The parties had been negotiation while the 
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1 litigation was in process, and that was well known.  And even 

2 the request of the debtors with the consent of the creditors' 

3 committee to ask the Court to refrain from ruling in the 

4 debtors' summary judgment motion in the turnover action was due 

5 to the progress that was being made in the ongoing settlement 

6 negotiations.

7          I realize that Susman Godfrey is the fourth counsel to 

8 the equity committee here, but if we go back to January and the 

9 time that Venable was being proposed as counsel to the equity 

10 committee, I personally spoke at length with counsel from 

11 Venable about the strengths and weaknesses of the various 

12 causes of action.  We went through long lists of all of these 

13 assets.  I had personal conversations with Mr. Rose of the 

14 Venable firm.  I sat down in a meeting with Quinn Emanuel and 

15 three members of the Venable law firm to go through extensively 

16 all of the adversary proceedings and to share with them, after 

17 we had entered into an appropriate confidentiality agreement, 

18 out thought processes regarding those litigations and regarding 

19 those assets.  We spent a lot of time with the equity 

20 committee, Your Honor. 

21          And so what I'd like to say in conclusion to this 

22 third point is that we have done this investigation.  The 

23 creditors' committee has spent extensive time and we've spent a 

24 lot of the estate's money doing an investigation of all of 

25 these assets and all of these potential claims.  And so it 
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1 would be duplicative and wasteful of the estate's assets for an 

2 examiner to be appointed to replicate all of that work. 

3          Just two more points, Your Honor.  My fourth major 

4 point is that, again, with respect to the scope of the proposed 

5 examination, what the equity committee has raised are really 

6 Rule 9019 and confirmation issues.  The equity committee is 

7 empowered, and having official status, it can certainly do 

8 this, it can certainly bring its own -- it can apply for its 

9 own discovery.  It can do that in the adversary proceedings in 

10 which it has intervened.  It can do that in connection with the 

11 disclosure statement.  It can do that with respect to 

12 confirmation.  And yet the equity committee has served no 

13 discovery yet.  The equity committee is seeking to have the 

14 examiner do its work for it. 

15          And so to get to my fifth major point, Your Honor, 

16 what this is really about is delay.  And here, we have to look 

17 at the timing.  Now, I would agree that under Section 1104, the 

18 motion can be made at any time to appoint an examiner.  But 

19 here, Your Honor, we are in the final days of exclusivity.  And 

20 what the equity committee is seeking to do is to create chaos.

21 They're seeking to create additional time now, when exclusivity 

22 is coming to an end and there are multiple parties who are 

23 herein this courtroom who are preparing their own plans.  We 

24 are potentially getting into a situation where we are going to 

25 have competing plans, and this is going to become a chaotic 
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1 situation, Your Honor.  Meanwhile, the argument of the Office 

2 of the United States Trustee that the fees would be reduced if 

3 we had the parties stand down is unfortunately completely 

4 unrealistic.  These parties are preparing competing plans, and 

5 we would fully expect that even as the examiner did any work, 

6 that the parties would continue to work to advance their 

7 interests.

8          We also would note that the Office of the United 

9 States Trustee said that these cases appear to be headed for 

10 protracted litigation with the equity committee, but frankly, 

11 Your Honor, that is a problem that the U.S. trustee created 

12 when it formed the equity committee.  And I'm not here today to 

13 try to reargue the point about whether or not there is any 

14 possibility of recovery to the common equity.  Your Honor has 

15 heard our position on that.  But here, we've now heard from the 

16 equity committee that they want to have not merely 150 days for 

17 an examiner, but that once an examiner's appointed, the 

18 examiner would do a work plan and would potentially ask for 

19 even more time.  They've made an allusion to the fact that in 

20 the Lehman case the examiner took a year.  Your Honor, we just 

21 don't have that type of time.  And in the meantime, what will 

22 happen is all of these official committees, all of these 

23 parties will be further expending the estate's assets.  And 

24 that comes directly out of the recoveries of unsecured 

25 creditors.
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1          Your Honor, I would submit that it is too late in the 

2 process.  We are at the end of exclusivity; we are on the eve 

3 of the disclosure statement.  And Your Honor, those are my five 

4 major points.  Thank you. 

5          THE COURT:  Thank you. 

6          MR. ROSEN:  Well, Your Honor, I've learned a very good 

7 lesson here, this morning.  It's don't follow Mr. Johnson 

8 because he steals a lot of your thunder.  But he did allow me 

9 to cut a lot of what I was going to say to the Court and save 

10 the Court some time.

11          Your Honor, what have we heard this morning or what 

12 have we read in the papers so far.  The equity committee has 

13 stood here before you and with a straight face claims that its 

14 intentions are sincere, that they are pure, that is, 

15 essentially doing God's work in requesting that an examiner be 

16 appointed, and ostensibly for all the right reasons, including 

17 that it's a mandatory appointment pursuant to 1104(c)(2).  And 

18 in a throwaway in its papers, it says that yes, it might be in 

19 the best interest of the debtors, the creditors, and the 

20 parties-in-interest.  It cites nine areas of investigation, all 

21 of which, the equity committee claims, will shed light on the 

22 global settlement, the claims and causes of action propose to 

23 be compromised, and miscellaneous other claims including 

24 potential avoidance actions.

25          We have the United States trustee standing up here, 
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1 Your Honor, claiming that in spite the case law in this 

2 district, that mandatory means mandatory and that the balance 

3 of the statute should not be read.  And by the way, let's usurp 

4 the Court's authority to have an independent person opine on 

5 claims and causes of action that are before the Court because 

6 if one of the litigants has a report published that says they 

7 will win, that will induce such party to settle for less money.

8 Something seems wrong with that premise, Your Honor. 

9          We have the bank bondholders claiming, in their 

10 papers, that the equity committee is all wet.  But how about an 

11 examiner to look at who owns tax refunds.  Or despite the fact 

12 that it claims an examiner should only look at a debtor's 

13 claims, whether WMB lost value in the FDIC seizure and JPMC's 

14 acquisition, or why legal fees have been expended or incurred 

15 for a settlement that has been announced but not yet achieved.

16 And for that last point, Your Honor, the bank bondholders, in 

17 my view, need look first at the massive litigation efforts and 

18 their efforts that have been promoted in these Chapter 11 

19 cases.

20          We have the FDIC saying that while it takes no 

21 official position on the equity committee's request, it refutes 

22 each point raised by the equity committee and states that, one, 

23 third-party discovery was covered in this Court's decision 

24 regarding the debtors' motion to take supplemental 2004 

25 examinations, two, claims to be investigated are barred or 
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1 subject to the exclusive jurisdiction of the D.C. court, and 

2 three, the equity committee mischaracterizes the ANICO decision 

3 and that in reality, the district court concluded that the 

4 plaintiffs were barred by FIRREA from pursuing the claims they 

5 had asserted against JPMC in that action. 

6          We have an old party returning to the mix, Your Honor, 

7 in the name of the WMI senior noteholders.  In fact, they filed 

8 multiple pleadings yesterday, including 2009 statements.

9 Assuming the Court believes that those were appropriate and 

10 permits such parties to speak here today, they agree with the 

11 debtors' positions, and for that matter, those of the 

12 creditors' committee and JPMC that the motion is but a shell 

13 game designed to delay the efforts to prosecute a Chapter 11 

14 plan.  But really, Your Honor, let's discuss what those efforts 

15 are.

16          As the debtors had pointed out in our objection, the 

17 equity committee's intent is disruption and delay, not 

18 investigation or illumination.  The equity committee is looking 

19 to dismiss nineteen months of work, dismiss litigation in 

20 multiple jurisdictions, and dismiss months of negotiations 

21 among the debtors, the creditors' committee, JPMorgan, the 

22 FDIC, and significant creditor groups that have culminated in 

23 the proposed Chapter 11 plan.

24          Notwithstanding the allegations that are contained in 

25 the motion, there cannot be more transparency regarding the 
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1 circumstances leading to the seizure of Washington Mutual Bank 

2 and the immediate sale to JPMorgan.  The debtors, the 

3 creditors' committee, and state and federal agencies have 

4 scoured the details, held public hearings, and published 

5 reports, specifically the debtors, the creditors' committee, 

6 the equity committee, the Office of Thrift Supervision, the 

7 FDIC, the Department of Labor, the Department of Justice, the 

8 FBI, the Internal Revenue Service, the Securities and Exchange

9 Commission, the United State Attorney for the Western District 

10 of Washington, the New York State Attorney General, and 

11 numerous class action plaintiffs, and the United States 

12 Congress, through the United States Senate Permanent 

13 Subcommittee on Investigations, have reviewed thousands or more 

14 pages of documents.  They've interviewed witnesses, they've 

15 held hearings, and they have published reports.

16          From the estate's perspective, the debtors immediately 

17 recognize that they held claims and causes of action against 

18 third parties, and that considerable investigation needed to be 

19 done to ascertain the merits of all such claims.  The debtors, 

20 with the assistance of their retained professionals and the 

21 creditors' committee, as you've just heard Mr. Johnson 

22 elaborate, began that investigation and mapped out a process or 

23 further these goals.  The debtors hired special litigation 

24 counsel, Quinn Emanuel, to ensure that no conflicts would exist 

25 or restrain the debtors' zealous pursuit and prosecution of 
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1 such claims.  The debtors worked with the creditors' committee 

2 every step of the way to review materials received, analyze 

3 issues, and develop strategy.  Upon appointment of the equity 

4 committee, the debtors' professionals, through Quinn Emanuel, 

5 met with the first counsel retained by the equity committee, 

6 Venable, to discuss all of the foregoing, including the merits 

7 and possible defenses to any of the causes of action.

8 Additionally, the debtors provided the equity committee counsel 

9 with access to the thousands of pages of documents that have 

10 been received to date. 

11          Your Honor, as we've indicated, these efforts have 

12 been lengthy, time-consuming, expensive, and notwithstanding 

13 our decision to compromise and settle such claims, they 

14 definitely remain ongoing.  While I do not wish to belabor the 

15 point, for the Court is well aware of the history of these 

16 cases, Your Honor, and the parties, including the equity 

17 committee, have correctly noted their existence in these 

18 proceedings, the fruits of the debtors and the creditors' 

19 committee's labors can be seen in the existence of three major 

20 pieces of litigation.  They are commonly referred to and have 

21 been, I think, even stated as such today as the D.C. action, 

22 the JPMC action, and the turnover action, as well as the 

23 Bankruptcy Rule 2004 proceedings.  In each of these, Your 

24 Honor, the debtors are zealously seeking the recovery of 

25 assets; we're further investigating the existence of facts 
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1 which may lead to additional claims or causes of action.  It is 

2 beyond peradventure, Your Honor, that the debtors are staunchly 

3 advocating the estate's interest and seeking to further or 

4 increase the assets of the debtors' estates and minimize 

5 potential claims against the debtors' estates.  And our 

6 response that we have filed, Your Honor, fully describes these 

7 efforts.

8          As to the application of 1104(c)(2), the debtors and, 

9 it seems, the committee, the WMI senior noteholders, and JPMC 

10 point out that such section does not mandate the appointment of 

11 an examiner.  Indeed, in two recent decisions, Your Honor, 

12 Magna and HSH, this Court has so held.  And of course, this 

13 Court is not the only Delaware court that has so ruled.  As Mr. 

14 Johnson noted, Judge Carey in Spansion, Judge Gross in 

15 IdleAire, Judge Sontchi in American Home Mortgage, Judge Walsh 

16 in SA Telecoms, and even going way back, Your Honor, Judge 

17 Balick in Webcraft (ph.), have also said that 1104(c)(2) cannot 

18 be read with blinders on.  In each, Your Honor, these Courts 

19 have taken a more pragmatic approach and looked to see what 

20 quote is appropriate.  Here, and without addressing the 

21 insolvency issue, one need look no further than the massive 

22 litigation and discovery efforts that have been undertaken, the 

23 pendency of the three litigations, and the Bankruptcy Rule 2004 

24 examinations to see that the appointment of an examiner would 

25 be inappropriate and duplicative.  It would be a drain on the 
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1 debtors' assets, provide no cognizable benefit, and only serve 

2 to delay the Chapter 11 process consistent with the equity 

3 committee's goal to ultimately defeat the global settlement in 

4 a manner even outside this courtroom.

5          Your Honor, this is the appropriate forum to consider 

6 the merits of a Chapter 11 plan and the global settlement which 

7 serves as its foundation.  The committee is empowered, pursuant 

8 to Section 1103, to investigate the merits, the substance of 

9 the settlement.  As mentioned before, the equity committee has 

10 already met with the debtors' special litigation counsel and 

11 counsel for the creditors' committee.  The equity committee has 

12 been provided documents obtained through discovery, and the 

13 financial advisors, this week, asked for certain documents that 

14 go to the heart of the issues that are being resolved.

15          Bankruptcy Rule 9019 and Section 1129 of the 

16 Bankruptcy Code, together with the applicable law, set forth 

17 what needs to be done and in what context a proposed global 

18 settlement must be approved by the Court.  Nowhere is it 

19 mentioned that an examiner should be appointed to make that 

20 determination for the Court.  Nowhere does it say that an 

21 appointed official committee should derogate from its 

22 responsibilities and seek cover in the arms of an examiner.

23 There is a process, Your Honor, and it needs to be followed. 

24          But assume, for the moment, that the debtors do not 

25 move forward with the global settlement, or that even if they 
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1 do, the Court says, no, it does not work; it is outside the 

2 zone of reasonableness.  The debtors submit, Your Honor, that 

3 even in either of those two circumstances, there is no reason 

4 for the appointment of an examiner.  For we are then squarely 

5 within the four corners of this Court's decisions.  We are 

6 litigating the very claims and causes of action that the equity 

7 committee suggests need to be reviewed and pursued.

8          At bottom, Your Honor, as the papers have indicated by 

9 many parties and as stated already by Mr. Johnson, this is a 

10 stall game that is being played and attempted to be foisted 

11 upon the Court.  Everyone in this courtroom knows it, Your 

12 Honor.  We believe that we should call it what the equity 

13 committee -- excuse me, call it what the equity committee will, 

14 but it will still quack like a duck.  We respectfully submit 

15 that we need to call it like we see it, and deny the relief 

16 requested in the motion.  Thank you, Your Honor. 

17          THE COURT:  Thank you.  Anybody else? 

18          MR. SACKS:  Very briefly, Your Honor.  Robert Sacks, 

19 on behalf of JPMorgan Chase. 

20          I realize we're not the best-situated party to be 

21 arguing against the appointment of an examiner, given the 

22 requests being made, but I really want to make just two very 

23 quick points.  The first is the request for this 150-day 

24 period, in essence not to consider the settlement that the 

25 parties have reached, in essence putting it on ice.  This is a 
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1 settlement of what I think Your Honor, by your own 

2 observations, can attest has been vigorously contested 

3 litigation.  It's been going on for nineteen months.  This is 

4 not the beginning of litigation; this has been vigorously 

5 contested litigation.  And we're agreeing that the settlement, 

6 in many respects giving things that we don't believe -- we 

7 believe belong to us, in order to resolve uncertainty.

8          Many of the issues that -- or the matters that are a 

9 subject of this settlement are not static.  For example, there 

10 are issues involving benefit plans and trust assets that are -- 

11 the dispute over ownership is impairing the ability to address 

12 those and deal with them, and may in fact be addressing issues 

13 involving compliance with tax regulations and the like. 

14          So there's a benefit to everybody to finalize what has 

15 been a very complicated and contentious litigation.  This has 

16 been negotiated adversarially at arm's length; probably the 

17 most adversarial and arm's-length litigation I've been involved 

18 in in my twenty-eight years of practice.

19          And so the notion that there should be a whole stop to 

20 reevaluate by somebody else the same claims we've been 

21 aggressively litigating and not consider the proposed 

22 settlement, I don't know that this proposed settlement will be 

23 achievable nine months from now under the circumstances. 

24          Second, a substantial portion of what the request 

25 seeks to have examined are claims that do not exist as a matter 
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1 of law.  And we've given Your Honor the decision in ANICO.

2 These are the very same claims.  The Court -- Judge Collyer has 

3 already ruled that those claims are within the scope of FIRREA.

4 They are the same claims brought on the same factual basis that 

5 the equity committee is asking this Court to now examine.  And 

6 I think it is a fundamental principle that you don't appoint an 

7 examiner to examine claims that don't have a basis to be 

8 brought.

9          That's all I have to say, Your Honor.  Thank you.

10          THE COURT:  Thank you.

11          MS. MANZER:  Good morning, Your Honor.  Nancy Manzer 

12 with the law firm of Wilmer Cutler Pickering Hale and Dorr, on 

13 behalf of the bank bondholders. 

14          Your Honor, the bank bondholders filed a very brief 

15 statement in response to the motion, and my comments will be 

16 brief.  I think the response that we filed addressed only 

17 concerns, to the extent that Your Honor is inclined to appoint 

18 an examiner, about the scope of what the examiner's 

19 investigation should be.  And I think our main point was a very 

20 simple one in that, rather than invest in an investigation

21 of -- a broad investigation of claims against third parties, it 

22 would make more sense and be more productive to first examine 

23 whether those claims in fact belong to the debtors.

24          So we would just ask Your Honor that -- to the -- 

25 again, to the extent that you're inclined to appoint an 
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1 examiner, that we look carefully at the scope.  Thank you. 

2          THE COURT:  Thank you.

3          MR. LAURIA:  Good afternoon, Your Honor.  Tom Lauria 

4 with White & Case, for the WMI noteholders. 

5          Your Honor, we're concerned that what has obviously 

6 been difficult in this case to this point not become impossible 

7 and that however this case is resolved that it be done in a 

8 reasonably efficient fashion.  We, and I'm sure the Court, 

9 would like to see global peace in our life.  The question is 

10 how to get there, and does the appointment of an examiner at 

11 this stage of the case help or hurt that cause?  We already 

12 face significant obstacles in trying to get this case resolved.

13 We don't need more; we need less.

14          Let's look at where we are today for a moment.

15 Exclusivity in this case is about to expire.  And as I think 

16 the Court has heard repeatedly in the case, there are 

17 conflicting views of how certain essential issues should be 

18 resolved.  The positions have been staked out in litigation.

19 And I think what we can all anticipate is that we will soon be 

20 facing a multiple-plan process with different stakeholders 

21 filing competing plans, not to reorganize or rehabilitate a 

22 business but basically to stake out their conflicting 

23 litigation positions. 

24          Secondly, Your Honor, we are faced with the potential 

25 hijack of our debtor-in-possession.  As the Court is aware, 
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1 there is now a litigation both in this court and in state court 

2 in Washington where shareholders are seeking to conduct a 

3 shareholder meeting for the express purpose, the testified-to 

4 purpose, of changing the board.  Now, if there's no deal, the 

5 change occurs, what's going to happen?  Well, I think what we 

6 can expect is that the new board will change direction and send 

7 the mighty Casey to the plate to take his three swings at the 

8 litigation, hoping for a homerun; we fear, ending up with a 

9 strikeout.

10          Things might be even worse, Your Honor, if a deal is 

11 cut and we're moving down the plan confirmation process and the 

12 board has changed.  We'll invest all this time and money and 

13 resources in trying to get a deal done, and right when we get 

14 close to home plate we're going to be called back by the board 

15 and say you know what, we're withdrawing this plan, we're 

16 pulling it, we don't believe in it anymore. 

17          Now, I think the request by the equity committee for 

18 basically a suspension of all activity for 150 days while this 

19 examiner conducts its investigation ties in perfectly with that 

20 strategy.  In other words, the idea is to prevent progress from 

21 moving forward in the case, to make sure that there is no deal 

22 that gets done, let's have the examiner doing whatever he's 

23 supposed to do, and in the meantime they're going to take their 

24 shot at getting their shareholder meeting, changing the board 

25 and then redirecting the case. 
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1          The other thing we currently have, Your Honor, is not 

2 one, not two, but three estate-paid constituencies that are 

3 active in the case:  We've got our debtor-in-possession, we've 

4 got the official creditors' committee, and now we have an 

5 official equity committee.  Amazingly to me, according to the 

6 equity committee, we now need a number four, a cleanup hitter.

7 But what's the cleanup hitter going to clean up?

8          We believe that examination or investigation at this 

9 point is totally inappropriate, and I choose the word because 

10 it's in the statute.  Anything to be investigated has been 

11 investigated, or clearly could be investigated by the statutory 

12 equity committee.  As this Court has pointed out in another 

13 case, it would be wasteful to appoint an examiner where the 

14 Court doesn't find that there is something appropriate to 

15 investigate.

16          Now, all of this is going on around a situation where 

17 we are not, through the plan process, trying to rehabilitate a 

18 distressed business or to save jobs, all of the good that is so 

19 often done in a Chapter 11 reorganization.  We're really 

20 working to get to a place where we can divvy up assets which at 

21 the end of the day are pretty much just a big, big pile of 

22 cash.

23          Now, listening to the equity committee argument, I was 

24 taken by the fact that what they were really doing was 

25 previewing an objection to a disclosure statement.  What they 
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1 said was that everybody has to have to have adequate 

2 information to assess whatever resolution is put forth, if one 

3 is put forth, pursuant to the settlement and a plan.  That 

4 exact issue is controlled by Section 1125 of the Bankruptcy 

5 Code, and no disclosure statement will go out until this Court 

6 determines that adequate information is included. 

7          So the argument that we have to have an independent 

8 examiner look at these claims to make sure that everybody knows 

9 what they need to know about the claims just misses the 

10 process.  In fact, the equity view -- the equity committee view 

11 seems to suggest that you can never approve a disclosure 

12 statement that discusses contested claims without having an 

13 examiner first come in and bless whatever disclosure is going 

14 to have to go in about the claims.  That's not the way the 

15 process works.  It makes no sense.  More importantly, it would 

16 require a rewrite of the Bankruptcy Code.  That's not how the 

17 plan process works.  That's not how disclosure statements get 

18 approved.  And as the United States Trustee acknowledged in his 

19 argument, the concept of having an examiner in every case was 

20 deleted by the draftsman.  The argument that's being made by 

21 the equity committee essentially says you always have to have 

22 an examiner when you've got complex disputed claims. 

23          So at the bottom line, Your Honor, we believe that if 

24 there is no deal imminently in this case, that bankruptcy 

25 policy cries out under the heading of efficient administration 
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1 for conversion of the case or the appointment of a Chapter 11 

2 trustee, not the addition --

3          THE COURT:  We'll not argue your motion --

4          MR. LAURIA:  I'm not honoring (sic), but, Your -- 

5 arguing, Your Honor, but the two come together, because the 

6 question is are we going to add another layer of administration 

7 or are we going to condense administration.  Are we going to 

8 have three or four estate-paid representatives or one 

9 fiduciary?  Are we going to have multiple plans or one 

10 fiduciary resolving disputes and handing out the proceeds 

11 pursuant to a statutory waterfall?

12          We think that obviously the examiner motion should be 

13 denied and that the Court has discretion to do so, or 

14 alternatively, if the Court isn't comfortable with that, that 

15 it should at the very least be carried, as I think the equity 

16 committee itself suggested would be acceptable, until June 3rd 

17 when we can take up the issue of the conversion motion and see 

18 where we are at that point.

19          THE COURT:  Thank you.

20          MR. LAURIA:  Thank you. 

21          THE COURT:  Anybody else?  Reply? 

22          MR. NELSON:  May I, Your Honor? 

23          THE COURT:  Yes. 

24          MR. NELSON:  Let me address the last first so that 

25 there's no confusion about what specifically we're asking for.
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1 We believe it is entirely appropriate for this Court and 

2 necessary for this Court to rule on the examiner motion before 

3 any dealings with the trustee motion that was filed late last 

4 night.  What we suggested is the actual naming -- if there is a 

5 problem, the actual naming of the examiner, after the trustee 

6 submits it to this Court for approval, may be delayed if this 

7 Court wants.  But in the HSH case, in the transcript, this 

8 Court made clear that they can proceed simultaneously and that 

9 we'll deal with this as it comes up first.  So we think that 

10 this Court should expeditiously resolve one way or the other 

11 this pending motion.

12          There's also a red hearing about the -- excuse me, a 

13 red herring about the disclosure statement itself and how we're 

14 just trying to do it with respect to the -- trying to preview 

15 our disclosure statement.  Nothing could be further from the 

16 truth.  We are here because we don't have all the factual 

17 information.  The difference between challenging it in plan 

18 confirmation and challenging it in terms of, you know, the 

19 settlement, versus getting an examiner to independently 

20 evaluate it here --

21          Your Honor, in my initial statement I went over a 

22 whole list of things that it appears that the debtors, the 

23 creditors' committee, the investigation, has not even looked 

24 at.  I don't think they disputed any of that.  They haven't 

25 taken a single deposition of JPMorgan.  They haven't -- they 
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1 said they've done all this investigation.  They haven't even 

2 seen JPMorgan's documents from third parties yet.  Yet they 

3 want to say that they can settle these claims?  They talk about 

4 these investigations that are ongoing, but they don't have the 

5 results of those investigations.  That's why we -- exactly why 

6 we need an examiner.  And in fact the examiner can build upon 

7 the very work that the creditors' committee has done, that the 

8 debtors have done, that the investigations in the Senate that 

9 took place after the settlement was announced are revealing. 

10          They say that our purpose is to delay, but I don't 

11 know how we can delay when they don't even have a plan to 

12 present to this Court that has a final approval of all parties.

13 Not only does it not have the FDIC, but a condition precedent 

14 of the settlement is for the WMB bondholders' claims to be 

15 disallowed, and that is just starting with the discovery 

16 schedule on this. 

17          So to say that we're here for delay when there's 

18 already going to be a lag in terms of having the plan 

19 confirmation process is not consistent with the actual facts.

20 What we are looking -- we are not out for delay.  What we are 

21 looking for is to maximize the value of this estate. 

22          And Mr. Rosen gave it all away when he said that

23 again -- and the creditors' committee, Mr. Johnson, when he 

24 said again that we are out of the money.  We don't believe 

25 that.  We want -- at least we want to just not take their word 
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1 for that.  We want to see after an investigation into the facts 

2 about what exists, and we have not had that investigation. 

3          There's also been of course some confusion about what 

4 exactly they've looked at.  The briefing says 7.6 million 

5 documents.  Mr. Johnson says 100,000 documents.  The briefing 

6 says 40,000 documents from JPMorgan, which is about 16 banker's 

7 boxes.  The argument said about 30,000, which is about 12 

8 banker's boxes.  And these are minor differences, but the point 

9 is even the two parties most saying that we've done the 

10 investigation doesn't (sic) appear to know even what it's 

11 reviewed.

12          And so we are here because -- oh -- because we believe 

13 we want to maximize the value of the estate.  And, again, Your 

14 Honor, we can build, through the examiner, of what the 

15 creditors' committee and the debtors have uncovered.  You know, 

16 they say that they've scoured the details here.  I just don't 

17 understand how they can scour the details without having looked 

18 at basic facts.

19          And so, lastly, just on what we've looked at, we have 

20 not seen any of the documents, which perhaps is why they say we 

21 moved both prematurely and too late for this.  But Susman 

22 Godfrey has not yet seen them because of the confidentiality 

23 order.  There have been requests to remove prior counsel.

24          And so of course we are trying to expeditiously look 

25 at it, but to say that somehow in the three months between the 
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1 appointment of this equity committee and now that somehow that 

2 is some laches-type argument that prevents us from bringing it, 

3 when there's not even a plan to start the confirmation process, 

4 I think does not do justice to the purpose of the statute.

5          So unless this Court has questions, we urge this Court 

6 to appoint an examiner.

7          Oh, excuse me, I do have one more point on the timing, 

8 Your Honor, and the timing is, we are not seeking a year.  We 

9 in good faith proposed 150 days.  We think that's how long it 

10 should take.  If the examiner comes back and says 60 days or 90 

11 days or 120 days or 180 days, we're going to want to defer to 

12 the examiner on that.  But we have no quarrel with thinking 

13 that this can be done in the time frame that was submitted, and 

14 we did in good faith submit that. 

15          For the scope of the order, we used the Tribune 

16 proposed order itself.  That was our model and our template 

17 here.  And it specifically allows for the investigation of 

18 claims of the estate, and it allows for the discovery of those 

19 claims.  That's what we used as our order and we think that's 

20 what the appropriate scope should be, exactly what was in 

21 Tribune, to look at any and all claims of the estate. 

22          If this Court has any questions; otherwise I'll sit 

23 down.

24          THE COURT:  No, thank you.

25          MR. MCMAHON:  Your Honor, Joseph McMahon for the 
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1 acting United States Trustee.  Very briefly to correct one 

2 thing that Mr. Lauria said about our argument.

3          The legislative history from 1978, which we cite, what 

4 was the tradeoff was automatic appointment --

5          THE COURT:  Of a trustee.

6          MR. MCMAHON:  -- of a trust -- Chapter 11 trustee in 

7 public company cases.  That's what the examiner provision was 

8 intended to resolve.  Thank you.

9          THE COURT:  All right, thank you.

10          MR. JOHNSON:  Your Honor, very briefly again.  Robert 

11 Johnson from Akin Gump, on behalf of the creditors' committee.

12          We've just heard from the equity committee that they 

13 say that they're here because they don't have the factual 

14 investigation -- they don't have the factual information on 

15 hand.  That sure sounds like a disclosure statement issue.  All 

16 of the things that they're raising go to whether or not Your 

17 Honor should approve the disclosure statement, and that is not 

18 before the Court at this time. 

19          Furthermore, it's entirely appropriate for a plan to 

20 settle claims before they are fully litigated to judgment.  And 

21 these are, again, the types of issues that would be coming up 

22 at plan confirmation.  The equity (sic) can seek discovery with 

23 respect to the disclosure statement, with respect to any Rule 

24 9019 motion to approve a settlement agreement with respect to 

25 confirmation, and we've never heard anything today as to why 
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1 the equity committee is choosing not to engage in any of that 

2 discovery.

3          We heard some argument just now as to some 

4 discrepancies as to the number of documents, and, Your Honor, 

5 we can clarify that.  The reference to over seven million 

6 documents I believe is referring to documents which had been 

7 documents of WMB which came into the possession of JPMorgan and 

8 are now being made available.  I was referring, when I referred 

9 to 100,000 pages of documents, to Washington Mutual, Inc. 

10 documents as opposed to Washington Mutual Bank documents, which 

11 post-petition Washington Mutual, Inc., the debtors, gave to our 

12 committee.

13          As to 30,000 pages or 40,000 pages of documents from 

14 JPMorgan, I do not have the exact page count in front of me.

15 I'm just perhaps a bit more conservative when I say that we 

16 reviewed more than 30,000 pages of documents.  And I can't 

17 guarantee how many documents were duplicates of other documents 

18 elsewhere in the production. 

19          I don't know what the equity committee means when they 

20 say that we haven't seen JPMorgan's documents from third 

21 parties.  That just doesn't make any sense to me.  We reviewed 

22 documents that went to and from third parties that were 

23 produced in the Rule 2004 production.  We reviewed documents 

24 that went to and from ratings agencies, documents that went to 

25 and from investment bankers.  We reviewed these documents; that 
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1 was within the scope of the work that was done by the 

2 creditors' committee. 

3          In conclusion, Your Honor, we want to maximize the 

4 value of the estates, and that is also the role of the equity 

5 committee.  It is in the interests of their constituents, and 

6 they should be working toward that goal.  An examiner is 

7 neither appropriate nor is it necessary for that purpose.

8 Thank you. 

9          MR. ROSEN:  Your Honor, very briefly, please.  A lot 

10 of -- a lot has been said by the equity committee counsel, I 

11 think hoping that something will stick on the wall here.  But 

12 we cannot help Your Honor that Venable was dismissed as 

13 counsel.  We cannot help that we met with Venable and provided 

14 them with information, told them the merits and the 

15 deficiencies of claims and causes of action.  We cannot help 

16 that Venable perhaps has not provided that information to 

17 Susman Godfrey at this time.

18          With respect to the FDIC, Your Honor, a lot seems to 

19 be made that the FDIC has not executed the proposed settlement 

20 agreement, Your Honor.  As the FDIC has said, and we have said 

21 several times subsequently, Your Honor, to this Court, there is 

22 no dispute that we have an agreement; it's just the final words 

23 are still being worked on with the FDIC.  And we hope and we 

24 expect to file something with the Court in the very near 

25 future, along the lines of an amended disclosure statement 
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1 which contains some additional information that people are 

2 looking for.  And if we can help my friend from California and 

3 the Department of Toxic Substances, we'll include something 

4 there with respect to the BKK litigation.  But we hope and we 

5 do expect, Your Honor, that this issue will be fully and 

6 finally resolved. 

7          With respect to the plan process, Your Honor, we filed 

8 a motion with the Court that sets forth a time frame, and 

9 specifically -- and counsel said here nothing has been set for 

10 confirmation.  July 20th, Your Honor:  That is the date that is 

11 contained in the motion.  We asked for that period of time so 

12 that people would have an opportunity between May 19th and July 

13 20th to do whatever discovery is necessary associated with the 

14 plan, the global settlement agreement, and that we wouldn't be 

15 here asking for a delay of 150 days. 

16          I fall back, Your Honor, on what I said before:  This 

17 is all interwoven.  The equity committee has a plan:  The plan 

18 is to delay; the plan is to try and move forward elsewhere, as 

19 Mr. Lauria went into; the plan is to ask this Court not to do 

20 anything, not to allow any party to move forward with their 

21 rights under Chapter 11; while they try and do whatever they 

22 can to dismiss the management of this company and to try and 

23 have this company abandon the global settlement that has been 

24 reached after nineteen months of hard work.  Thank you. 

25          MR. CLARKE:  Good afternoon, Your Honor.
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1          THE COURT:  Good afternoon.

2          MR. CLARKE:  John Clarke from DLA Piper, for the FDIC 

3 receiver.

4          As the Court is aware, we haven't taken a position 

5 either for or against this motion.  I just needed to respond to 

6 Mr. Rosen's comments.  I would refer back to the comments that 

7 I made at the omnibus hearing on April 6 as to the status.  We 

8 don't have any changed status to report from those comments, 

9 and the record stands for itself as to what I said then.  Thank 

10 you, Your Honor. 

11          THE COURT:  You want to remind us what you said then? 

12          MR. CLARKE:  We said that there were still significant 

13 open issues with the parties to the proposed settlement; that 

14 we continued to have discussions with those parties; that we 

15 had not yet resolved those issues; and there are other 

16 conditions to the settlement that still haven't been satisfied, 

17 but we're working with the goal of trying to achieve all that 

18 and get the proposed settlement agreed to and presented to this 

19 Court.

20          THE COURT:  Thank you. 

21          MR. CLARKE:  Thank you.

22          THE COURT:  Well, let me make my ruling.  First, a 

23 preliminary issue.  The filing of a motion to appoint a trustee 

24 will not eliminate the need for the Court to address the equity 

25 committee's motion to appoint an examiner.  I made that point 
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1 the other day.  And it could certainly lead to strategic 

2 filings of motions for appointment of trustees just to defeat a 

3 motion for appointment of an examiner.  So that is of no moment 

4 to my ruling on this motion.

5          As I have recently ruled orally, so you can't really 

6 rely on it, but I will follow myself.  I do believe that 

7 1104(c)(2) gives the Court some discretion, even if the debt 

8 level is reached, and the discretion is that the Court has the 

9 discretion to determine what appropriate investigation of the 

10 debtor should occur and that, if the Court determines that 

11 there's no appropriate investigation that needs to be 

12 conducted, the Court has the discretion to deny the appointment 

13 of an examiner. 

14          The Courts have looked at various factors in 

15 determining whether an appropriate investigation is warranted.

16 They include whether that investigation, that same 

17 investigation, has already been conducted by other parties.

18 They have looked at whether the appointment of an examiner will 

19 increase costs and cause a delay with no corresponding benefit.

20 Of course I've looked at the timing of the motion.  I've looked 

21 at whether the motion is a litigation tactic, which includes 

22 the consideration of the timing, not just how soon it is in a 

23 case but whether it is timed such as to evidence a litigation 

24 tactic.

25          I think in this case it's a very close call.  I don't 
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1 find that this is a litigation tactic, although it's been 

2 suggested that the shareholders are simply seeking to delay 

3 things while they replace management so that they can have -- 

4 or, excuse me, the directors -- board of directors, so that 

5 they can tank the settlement.  I'll accept their motion as 

6 being -- as they state it:  an effort to have an investigation 

7 conducted by an independent third party to determine whether or 

8 not the plan proposed by the debtor, or this global settlement 

9 referred to by the parties, is appropriate and whether, 

10 instead, prosecution of those claims would result in a greater 

11 recovery for the estate. 

12          Notwithstanding that, reviewing the factors, I think 

13 it is clear that the motion has to be denied at this point.

14 First, it is clear to me that this debtor has been investigated 

15 to death.  And I'm sure that even the most experienced and 

16 talented examiner that the United States Trustee could appoint 

17 would not find any stone unturned.  The investigations have 

18 been conducted not only by the debtor and the creditors' 

19 committee, but by -- the equity committee itself has done some 

20 investigation; the Office of Thrift Supervision; the FDIC; the 

21 government task force, including the U.S. Attorney for the 

22 Western District of Washington; the Department of Labor; the 

23 Department of Justice; the FBI; the IRS; the SEC; the Attorney 

24 General for the State of New York; the class action plaintiffs; 

25 Congress; the U.S. Treasury; and the President's Financial 
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1 Fraud Task Force have all taken a look at Washington Mutual.

2 It is true that their investigations exceeded the scope of what 

3 this Court need concern itself with.  They have talked about 

4 systemic problems.  They have investigated possible criminal 

5 actions by the parties.  In this case the Court is limited to, 

6 as the equity committee suggests, the value of the estates and 

7 how they will be distributed in this bankruptcy case.

8          I don't think it is fair to the creditors in this case 

9 to be saddled with the cost of an investigation into systemic 

10 problems, that would only benefit future parties but not 

11 benefit the parties in this case.  In this case specifically, 

12 the debtor and the creditors' committee have investigated the 

13 specific assets owned by the debtor, or that the debtor claims 

14 it owns.  The debtor has vigorously appeared in and prosecuted 

15 its position in several adversaries in this case, in addition 

16 to filing a claim in the FDIC receivership and prosecuting 

17 claims it has in that forum.  All of that information should be 

18 available to the equity committee.  And I don't want to hear 

19 about obstacles being placed in their path to getting full and 

20 open access to that information, whether it's documentary or 

21 interviews with the debtors' management or others who have 

22 conducted these investigations; and the same goes with the 

23 creditors' committee, who's been actively involved in all of 

24 this.

25          Again, the appointment of an examiner here really 
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1 would -- an examiner really would only have the task of 

2 reviewing what others have already done.  I don't think there's 

3 any original investigation left to be done.  So I think that's 

4 just a waste of assets.

5          Secondly, I think the equity committee is fully able 

6 to conduct the investigation that it seeks to have the examiner 

7 conduct.  It has the benefit of Rule 2004, it has the benefit 

8 of the discovery rules, because there are contested matters 

9 presently and anticipated in which the equity committee could 

10 fully avail itself of that discovery.  But, again, I'm strongly 

11 urging the committee and the debtor to provide all the 

12 information to the equity committee without testing the Court's 

13 patience with discovery motions.

14          The -- again, the appointment of a third party to 

15 conduct that investigation and to report to the Court its 

16 conclusion is no substitute for the adversarial process extant 

17 in bankruptcy court and the duty of the Court, after hearing 

18 the views of the opposing parties, to make a decision as to 

19 what assets the debtor owns, what the value of those assets is, 

20 whether a settlement is reasonable, in resolving a conflicting 

21 claim to those -- to ownership to those assets. 

22          Finally, the timing of the motion.  I don't think that 

23 this is a factor that I'll rely on in this case.  I think that 

24 in other cases it's been evident that parties have been 

25 litigating for many, many months, and only at the last minute 
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1 when a party thought it was going to lose did it file the 

2 motion for a tactical reason.  In this case, the equity 

3 committee is relatively new to this case, only since January, 

4 and I don't think that the timing was meant -- is too late to 

5 consider it, nor was it meant as a litigation strategy. 

6          Let's see.  I don't know whether -- I'm not going to 

7 accept the debtors' arguments or the committee's arguments 

8 regarding delay here being a negative.  I'm not sure how 

9 quickly the debtor honestly can proceed with its proposed plan 

10 but, at any rate, I think there is sufficient time -- should be 

11 sufficient time for the equity committee to conduct whatever 

12 investigation it feels is relevant.  So I will deny the motion.

13          MR. ROSEN:  Your Honor, we have prepared a very short 

14 order that says "Ordered that the motion is denied.  And it is 

15 further ordered that this Court shall retain jurisdiction over 

16 any and all matters arising from or related to the 

17 implementation or interpretation of this order."  With that, 

18 may I approach the bench?

19          THE COURT:  You may.  All right, I'll enter that 

20 order.

21          MR. ROSEN:  Thank you.  That concludes this morning's 

22 agenda.

23          THE COURT:  Well, before we conclude, where do we 

24 stand on the 2019?  Did you send out a notice of a hearing on 

25 that?
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1          MR. ROSEN:  Yes, we did, Your Honor, and that is on 

2 for May 19th --

3          THE COURT:  Okay. 

4          MR. ROSEN:  -- with parties required to file a notice 

5 with the Court if they do not intend to comply with the Court's 

6 prior ruling. 

7          THE COURT:  Okay. 

8          MR. ROSEN:  Thank you.

9          THE COURT:  Thank you.  All right, we'll stand 

10 adjourned.

11          ALL:  Thank you. 

12      (Whereupon these proceedings were concluded at 12:36 p.m.) 
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