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WASHINGTON MUTUAL, INC., ET AL.

1                      P R O C E E D I N G S

2          THE COURT:  Good afternoon.

3          MR. ROSEN:  Good afternoon, Your Honor.  Brian Rosen,

4 Weil, Gotshal & Manges.  Here with me this afternoon,

5 representing Washington Mutual, Inc., and for this portion of

6 the confirmation hearing only, Adam Strochak and Ms. Jennifer

7 Wine.  As we get to other portions, starting tomorrow, we'll

8 have additional people, Your Honor, who are replacement people.

9          THE COURT:  Okay.

10          MR. ROSEN:  Your Honor, thank you very much for

11 hearing us this afternoon and for allowing us to be in this

12 courtroom which allows more people to be here.

13          We have on the agenda for this afternoon, per the

14 Court's ruling of the other day, the motions for summary

15 judgment in connection with the TPS litigation, as well as the

16 LTW litigation, in other words, the trust-preferred and the

17 litigation tracking warrant litigations.

18          With respect to the trust-preferred one which is first

19 on the calendar, Your Honor, there are two motions that were

20 filed, first by JPMorgan Chase and by Washington Mutual, Inc.,

21 and then as the Court knows, there was a third cross-motion by

22 the plaintiffs in the action.

23          At this time, Your Honor, what I'd like to do is turn

24 the podium over to Ms. Stacey Friedman on behalf of JPMorgan

25 Chase to move forward with their summary judgment.
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WASHINGTON MUTUAL, INC., ET AL.

1          MR. STARK:  Your Honor, may I be heard before we get

2 started?  This is on a preliminary basis and orientation?

3          THE COURT:  You may.

4          MR. STARK:  Thank you.

5          Excuse me.

6          Robert Stark from Brown Rudnick on behalf of the

7 plaintiffs.  Two matters, just as a preliminary before we get

8 started.  The first relates to the record for the summary

9 judgment argument itself.  There is one dispute that remains

10 amongst the parties about what the factual record ought to be,

11 the evidentiary, and it concerns the admissibility of the

12 examiner's report for purposes of the summary judgment.  We can

13 argue that; I would cede the podium to my partner, Mr. Stoll,

14 for that.

15          The second issue is, I guess, questions of orientation

16 for the plaintiffs.  They're the defendants.  They filed first;

17 we filed second.  Who would you like to hear from first?  We'd

18 both like to start together -- or, we'd both like to start

19 first.  It's how Your Honor would like to have the trial go

20 forward today.

21          THE COURT:  Well, with respect to the examiner's

22 report, I was not going to consider in connection with the

23 summary judgment motion unless the parties think it's evidence.

24          MR. STARK:  Your Honor, we do not think it's evidence

25 or admissible or otherwise should be referred to during
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WASHINGTON MUTUAL, INC., ET AL.

1 argument, so that's our position.

2          THE COURT:  Okay.

3          MR. STARK:  I don't know if the other side wants to

4 argue it, but --

5          MS. FRIEDMAN:  Thank you, Your Honor.  Stacey

6 Friedman, again, from Sullivan & Cromwell on behalf of JPMorgan

7 Chase.

8          You want to hand out those slides to --

9          MR. STARK:  Has Your Honor ruled about who gets

10 started?  Are we --

11          THE COURT:  You don't have any comment on the examiner

12 report admissibility, or?

13          MS. FRIEDMAN:  I -- examiner was appointed in part at

14 their behest.  A lot of time and effort was put into it, and he

15 did reach conclusions.  I think that the Fiber Optics case and

16 other cases leave open the possibility that this Court can give

17 it the weight it deems appropriate, but I think that the

18 debtors have argument prepared on this.  I think Mr. Elsberg

19 from Quinn Emanuel was going to argue it.  So if you'd like to

20 take up the evidentiary point, personally for summary judgment,

21 there's one quote I was going to make reference to.  I think

22 you can give it the weight you deem fit.  I think there's a

23 broader issue that goes to the broader confirmation.  If you'd

24 like to take that up now, I'll cede the podium to Mr. Elsberg.

25          THE COURT:  Any difference on --
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WASHINGTON MUTUAL, INC., ET AL.

1          MR. ELSBERG:  Good morning, Your Honor.  David Elsberg

2 from Quinn Emanuel.  First, I'd just like to make sure that

3 we're distinguishing between summary judgment and the

4 confirmation hearing.

5          THE COURT:  Yes.

6          MR. ELSBERG:  Okay, so then I can save my remarks for

7 the confirmation hearing where we believe there's a difference

8 between facts, and we are not seeking to have the examiner

9 report admitted to establish facts, but we do believe under the

10 case law that the examiner's conclusions are appropriately

11 offered to the Court and considered by the Court for whatever

12 Your Honor believes they're worth.

13          THE COURT:  Okay, well, for purposes of summary

14 judgment, I won't consider it.  All right?

15          MR. ELSBERG:  Thank you, Your Honor.

16          THE COURT:  And I guess we'll let JPMorgan go first.

17          MS. FRIEDMAN:  Okay, great, thank you.

18          THE COURT:  And just for planning purposes, I hope the

19 debtors and JPMorgan aren't going to duplicate each other.

20          MS. FRIEDMAN:  We've tried to organize and coordinate

21 and --

22          THE COURT:  Okay.

23          MS. FRIEDMAN:  -- hopefully you'll find that there's

24 no overlap.  And I think that's a good place to start.  I think

25 the reason why this case is ripe for summary judgment is it
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WASHINGTON MUTUAL, INC., ET AL.

1 does come down to a set of agreements that when you walk

2 through them, I think you'll find they're entirely consistent

3 on the key point, and that is that upon the OTS's direction,

4 there was an exchange, trust-preferred security holders became

5 WMI preferred security holders.  We're going to talk a lot

6 about subsequent events, but I think the agreements are

7 entirely clear on that, as well.  They are just that; they're

8 subsequent events.  They don't void, they don't overturn, they

9 don't stop the automatic exchange.  And so broadly speaking,

10 the way we planned this is I'm going to start with a bit of

11 background, like, a minute on the securities because I'm sure

12 you're familiar with those --

13          THE COURT:  I am.

14          MS. FRIEDMAN:  -- a minute on the timeline, and then

15 go straight to the agreements.  There's two buckets of claims:

16 claims 1, 2, and 3, which effectively say the automatic

17 exchange didn't happen, so we'll try and address those first.

18 I'm going to deal with the agreements; the debtors are going to

19 deal with the UCC arguments.  Claim 3 has gone away; they've

20 withdrawn that.  And the second bucket of claims are 4, 5, and

21 6.  I call those the equity claims.  They're the ones that say,

22 well, even if the automatic exchange happened, Your Honor, take

23 the four billion out, hand it over to us, nonetheless, under

24 some theory of unclean hands.  And so on those, I'm going to

25 address counts 4 and 6 where JPMorgan Chase was named and the
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WASHINGTON MUTUAL, INC., ET AL.

1 debtors will address Count V.

2          THE COURT:  Okay.

3          MS. FRIEDMAN:  You want to go to the next slide?

4          So this shows the general structure, and as I said,

5 Your Honor, I am just going to spend a minute on it.  2006 and

6 2007, there were five issuances of trust securities.  I'm going

7 to use that name even though one could debate whether it's a

8 hybrid.  And there's just two lines that matter on this chart,

9 and they're the two lines that go up the side, the conditional

10 exchange.  That's the automatic event that we're going to be

11 talking about.  Everything in the middle -- and I'm going to

12 come back to this a little bit later -- everything in the

13 middle might be interesting to the plaintiffs, but at the end

14 of the day, that's going to be resolved.  The only question

15 here is whether the OTS, which had the ability to declare an

16 exchange event, whether they did so -- that's actually

17 undisputed -- and then, the fact that they did so, what the

18 effect of that is, whether it comes to the automatic exchange.

19          If you go to the next slide, and again, I'm only going

20 to spend a minute.  This is just the timeline.  You've lived

21 it; you know it as well as I do.  But it's going to be

22 important for a couple of reasons.  One is, that first timeline

23 after the conditional exchange, that's when this issue was

24 first presented to Your Honor.  That's when the first time

25 JPMorgan Chase and WMI came to argue to you about trust-
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WASHINGTON MUTUAL, INC., ET AL.

1 preferred securities, in March of '09.  And although there was

2 a bit of a scorched-earth litigation and there was a lot of

3 fighting between us, there was never any question there was an

4 automatic exchange.

5          After that, the Black Horse plaintiffs tried to join

6 the equity committee.  There was a global settlement.  Their

7 complaint was filed.  There was an examiner's report.  And the

8 timeline's going to be important for what I show you on the

9 next slide.

10          We're talking about a group of plaintiffs that came

11 into this action late in the game.  Not in April of 2009, not

12 in May of 2009, but eight out of ten of these plaintiffs bought

13 in 2010.  Ninety-five percent of the purchases occurred after

14 the conditional exchange.  And when we get to the equity

15 claims, I think that's going to be an important thing to focus

16 on so I'll come back to that.

17          The agreements; that's the part of the background that

18 I think is most important because that's where it is clear this

19 is ripe for summary judgment.  There's five different

20 agreements.  And when preparing for this argument, I thought

21 about starting with the trust agreement, but I actually want to

22 start one step before the trust agreement, which is on the next

23 slide.  That's the title of the securities.

24          The title of the securities, and this was -- it's a

25 little bit long, but it was on all of them -- is "Fixed to
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WASHINGTON MUTUAL, INC., ET AL.

1 Floating Rate Perpetual Noncumulative Trust Securities

2 Automatically Exchangeable in Specified Circumstances into

3 Depositary Shares Representing Preferred Stock of Washington

4 Mutual, Inc."  That was the title of all five.  Offering

5 circulars went out with all five issuances.  And each offering

6 circular explained -- and that's the second callout -- that

7 once the OTS directs that a conditional exchange has occurred,

8 there will be no action that needs to be taken by the holders

9 of the trust securities, by WMI, by WMB, by the issuing trust,

10 by the trust to effect the automatic exchange.  And that is

11 just an offering circular; it's not a governing document, but

12 Your Honor, that is what the governing documents say.  And so

13 if you go to the first and the main governing document, it's

14 the trust agreement.  And what you have here is section 4.08 of

15 the trust agreement.  And what that tells you -- I'm going to

16 use my words very precisely here -- these are the procedures

17 pursuant to which each trust security shall be exchanged.

18 Those, Your Honor, are not my words.  I'm going to show you

19 another document in a minute.  Those are the words that are the

20 agreement of the party.

21          You want to know the procedure by which the trust

22 security shall be exchanged, it is section 4.08 of the trust

23 agreement.  And what it says, it's three things.  The first top

24 point is one that we see over and over in these agreements.

25 It's what is the conditional exchange is.  The OTS so directs,
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WASHINGTON MUTUAL, INC., ET AL.

1 and then each trust security shall be exchanged automatically.

2 Point (b) of 4.08, "the conditional exchange then shall occur

3 as of 8 a.m. the next morning after that direction."  Point (c)

4 of section 4.08 is "as of the time of that conditional

5 exchange, all rights of the exchanging trust holders as

6 beneficiaries shall cease, and they shall be for all purposes,

7 solely holders of depositary shares and WMI shall be the holder

8 of all outstanding trust securities."  Your Honor, on this

9 document alone, I believe you can grant summary judgment in our

10 favor.

11          I'm going to go through the other documents; I'm going

12 to go through the plaintiffs' four arguments, but it's going to

13 come back to these provisions.  And the reason why is the

14 following.  If you go to the next document, this is the

15 certificate.  It's a security; as security, there is a

16 certificate.  and the certificate does, as it says in this

17 certificate, designate the rights, privileges, restrictions,

18 preferences and other terms of the trust securities.  This is a

19 document that the holders join, that WMI join, that WMPF, which

20 is not JPMorgan Chase, joined.  And it, in all respects, is

21 subject to the terms of the trust agreement we just read.  And

22 moreover, it says section 4.08 of the trust agreement provides

23 the procedures pursuant to which each trust security then

24 outstanding shall be exchanged.  The documents could not be

25 more clear as to what governs the exchange because it's set
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WASHINGTON MUTUAL, INC., ET AL.

1 forth in the certificate, it tells you what section to go to.

2 You go to section 4.08, and the documents are entirely

3 consistent on this point, entirely consistent even if you go to

4 the exchange agreement that the plaintiffs so much hang on to,

5 which is the next document.

6          What is the exchange agreement?  The trust agreement

7 sets the procedures for the exchange.  The certificate sets the

8 rights and the privileges for the trust securities holder.

9 What is the exchange agreement?  It tells you in the document

10 itself.  It's what happens afterwards.  All of the economic

11 effect turning these trust securities holders into WMI

12 preferred holders, that has already happened.  And now the

13 exchange agreement says following after that, here are the

14 other steps you have to take.  And to show that to you, look at

15 the language of the exchange agreement.  First thing to look

16 to, how does it describe the conditional exchange?  Does it use

17 the same automatic words?  It does.  Definition of conditional

18 exchange in the exchange agreements is, if the OTS so directs,

19 then the outstanding shares will be exchanged automatically for

20 like amount of depositary shares.  Not depending on some swap

21 or certificates, not depending on registration, not depending

22 on whatever the plaintiffs may come up with.  Automatically.

23          And then the exchange agreement has other provisions;

24 it has other obligations.  But do those obligations precede or

25 stop or void the automatic exchange?  And if you go to the
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1 words of the exchange agreement, they don't.  It talks about

2 what happens after.  It says, in section 2, if the OTS directs

3 in writing that the trust securities should be exchanged, then

4 following the occurrence of the exchange event, then -- and

5 then it sets out all these steps.

6          So go to the next slide, and it gives you the steps.

7 Following the occurrence of an exchange event -- doesn't

8 undermine that it's automatic.  Doesn't --

9          THE COURT:  Well, but an exchange event is not the

10 conditional exchange.

11          MS. FRIEDMAN:  Exactly.  It doesn't even time off the

12 conditional exchange.  It doesn't even say that -- it has

13 nothing to do with the automatic nature of the conditional

14 exchange.  This is how one goes about getting the physical

15 certificate registered.  Point A, they surrender it.  Point B,

16 WMI issues it and deposits it.  Point C, it gets recorded.

17 Point D, there are receipts.  This has nothing to do with the

18 conditional exchange.  It has to do with the mechanism for

19 processing the economic event that's already happened.  And

20 that's why it has a savings clause at the end.  Until the

21 receipts evidencing these steps happen, or in the event the

22 replacement receipts were not delivered, any certificates

23 previously representing the trust securities shall be deemed,

24 for all purposes, to represent depositary shares.  So it has a

25 savings clause at the end; it says, you know, if A, B, C, and D
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1 don't happen, if you don't get everything done, it's deemed

2 done.  It's an important document; it's a meaningful document.

3 It says what obligations need to be fulfilled at some point,

4 but it doesn't undermine the automatic nature of the exchange,

5 and it doesn't give them an ownership right that was

6 extinguished upon the OTS's direction.

7          The last document, it's not as important in the

8 context of this proceeding, but the deposit agreement, it's

9 worth pausing on it for a minute.  No definition of the

10 conditional exchange, not even mention.  Section 2.1 simply

11 says, "The beneficial owners of the depositary shall be

12 entitled to physical certificated shares."  It just, though, if

13 it's read in harmony with the rest, it again sort of

14 underscores the point.  You're going to have beneficial owners

15 of depositary shares at the time of the automatic exchange, and

16 there'll be steps that will need to be taken thereafter.  And

17 this document in section 2.1 recognizes it, recognizes you may

18 have beneficial owners that shall be entitled, at some point in

19 the future to their receipt.  And section 2.2 is a very similar

20 section.

21          But I'm just going to move on to the next point

22 because all of this comes to the offering circular.  And I said

23 at the outset, I think this quote that was in the offering

24 circular sums up the agreements which are entirely consistent

25 on this point.  Once the OTS directs the conditional exchange,
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1 after the occurrence, no action will be required to be taken by

2 the holders, no action by WMI, WMB, the issuing trust to effect

3 the automatic exchange.  And Your Honor, I know this is one of

4 those summary judgment arguments that it's all about the

5 documents, but there is really a case directly on point that

6 the parties briefed, the Fonjax case.  And this is the one, it

7 was out in California and the hedge fund had tried to invest.

8 They wanted preferred shares of this company and they were

9 going to buy it in tranches.  And the company said well, that's

10 fine, but your payments have to show up on time.  And so they

11 amended the certificate, and they said, if you don't pay on

12 time, you will be -- and this is a quote, "automatically and

13 without further action converted into common stock".  And so

14 they put this automatic exchange feature into the certificate.

15 And the certificate also went on to say and you guys should

16 give your certificate back at that point, and we should get you

17 new certificates, and we have to amend the articles in

18 corporation, and all very similar to what we have here.  And

19 the hedge fund didn't pay on time.  And the company did declare

20 an automatic exchange.  And the hedge fund ran into court and

21 said in a preliminary junction context, no, no, no, no, no, the

22 company hasn't performed these other obligations.  The company

23 hasn't delivered the certificates.  The company hasn't changed

24 its articles of association the way it said.  It hasn't issued

25 new certificates.  And so the court did there, I think, what
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1 the Court needs to do here, is look very closely at the

2 agreements and decide.  Not every term means that the automatic

3 exchange didn't happen.  Are the conditions precedent to the

4 automatic exchange?  Granted, if there's an obligation to

5 deliver a certificate and that obligation isn't fulfilled, that

6 might be a breach of contract and they might have a remedy -- I

7 don't know what the damages would be -- but it doesn't unwind

8 the automatic exchange.  And that's what the court in Fonjax

9 found.  And it decided that the one triggering event to that

10 automatic exchange was that the hedge fund didn't pay on time.

11 And once that was done, the automatic exchange was done.  And

12 it went on to say that the company needs to fulfill its other

13 obligations.  It needs to deliver the certificate, it needs to

14 issue replacement certificates, it needs to change the articles

15 of association.  But it also said, none of that changes that

16 the automatic exchange was complete or makes it void or makes

17 any of these other acts conditions precedent.

18          My next slide is that one slide that I promised just

19 to go over lightly; it's the examiner's conclusion that these

20 unperformed obligations aren't conditions precedent.  As I

21 said, you can take it for what it's worth, but it's not

22 evidence.  But I think it makes the point --

23          MR. STARK:  Your Honor, we object.  Should move on.

24          THE COURT:  Sustained.

25          MS. FRIEDMAN:  Okay, it makes the point that we --
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1          MR. STARK:  Your Honor, she's still moving off the

2 argument.  It's been sustained.

3          THE COURT:  Yeah, I --

4          MS. FRIEDMAN:  I'm going to finish my argument, sir.

5          MR. STARK:  Not on the examiner's report.

6          MS. FRIEDMAN:  No, sir, I'm not.

7          THE COURT:  Okay.

8          MS. FRIEDMAN:  It makes the point that the agreements

9 are very clear.  And that is, that there is no condition

10 precedent here.  The automatic exchange did happen.  And that's

11 completely consistent with the purpose of these securities.

12 These securities were intended to be core capital for the bank.

13 And the OTS, that means that at time of distress, they're going

14 to be available for the bank.  And I think there's nothing in

15 these agreements that suggest that anything would happen that

16 would leave it with the securities holders.  That automatic

17 exchange, it's clear from the agreements and the other steps

18 that the plaintiffs talk about don't change that fact.

19          So all of that leads to counts 1, 2, and 3.  As I said

20 before, Count III has been let go.  Count II --

21          If you want to go to the next slide.

22          Count II is the UCC argument as to why the automatic

23 exchange, they think can be ignored.  Count 1 is the one that

24 I'm going to address which is the plaintiff's four arguments as

25 to why the Court shouldn't find that the exchange was
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1 automatic.

2          Their first theory, which is on the next slide, is the

3 theory that showed up in the reply brief, and it's as simple as

4 neither WMI nor the OTS is a party to the trust agreement, and

5 so they can't compel any action to be taken under such

6 agreements.  I have two points on that.  One, it fundamentally

7 misses the point because WMPF was a party to that agreement;

8 that's now a JPMorgan Chase entity, and we can enforce that.

9 But two, it's wrong.  The slide -- the next slide that we have

10 up here, this is from the certificate, remember, the

11 certificate that shows the rights, the privileges, the

12 restrictions, the certificate that incorporates the trust

13 agreement.  The certificate that says the procedures pursuant

14 to which the exchange shall happen are in 4.08.  WMI is a party

15 to that; so are the holders.  So theory 1 really doesn't have

16 any merit.

17          Theory 2 is the surrender theory.  We've kept our

18 certificates, therefore, that's a condition precedent.  That

19 has to stop the automatic exchange.  Again, they're wrong.  If

20 you go to the next slide, you'll see the trust agreements

21 anticipated this one.  They said any failure to get the

22 certificates, including a failure of the holder to deliver the

23 certificates, doesn't matter.  They're still going to be deemed

24 exchanged.

25          Theory 3, I call this the registrar one.  The trustees
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1 haven't recorded WMI and so that, I guess, stops the automatic

2 exchange.  There's a bunch of documents we could point to for

3 this one, but let's use their favorite; let's use the exchange

4 agreement.  I mean, this talks about registration.  And let's

5 look at the language of the agreement and ask ourselves, is

6 this a condition precedent to the automatic exchange?  Is it

7 something that if it doesn't happen, the automatic exchange

8 can't happen?  That's not what the words of the exchange

9 agreement say.  They say following the occurrence, then these

10 steps will happen.  And when you look at registration, it says,

11 "effective as of the date and time, WaMu shall record or cause

12 to be recorded".  I mean, effective as of the date and time,

13 it's like saying it's going to be nunc pro tunc.  We all

14 realize it's going to happen later, and we're going to make it

15 effective earlier.  And cause to be recorded doesn't mean it's

16 going to happen simultaneously or that it's a condition

17 precedent to the automatic exchange.  It means you're going to

18 cause it to happen some time following, after the occurrence.

19 And that's what the trust agreements say.  That's why they have

20 this savings clause.  That's why they say, as of the time of

21 the conditional exchange, all their rights cease and they

22 become WMI preferred stockholders.

23          Theory 4, theory 4, I call the issuance theory.  I'm

24 going to go through this one a little bit slower because I

25 think what it turns on is two things.  They've left a
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1 definition out, and they've left out important acts by WMI.  If

2 you go to the next slide, and I'll try to articulate what I

3 think their theory is.  You know this language at the top.  The

4 OTS so directs that any outstanding shares will automatically

5 be exchanged.  And what they do is they say, okay, but look at

6 those last few words, right before that definition,

7 "conditional exchange".  It says, "shall be exchanged

8 automatically for a like amount of newly issued depositary

9 shares".  And they really focus in on that.  And they say,

10 well, if WMI hasn't issued, yet, these preferred shares, and

11 they haven't gotten to the depositary yet, you can't have newly

12 issued depositary shares, so you can't have a conditional

13 exchange.  Now, setting aside that what they've done is taken

14 the word "automatically" out and they've thrown it over there

15 and they've taken the savings clause out of 4.08 and they've

16 thrown it over there, I'll accept both of those for a

17 hypothetical and tell you they still lose.

18          So go to the next slide, and what steps did WMI take?

19 Here's what we know.  And I'm not going to tell you that they

20 issued these shares in all respects, because that was in

21 discovery, and there are pieces of paper yet to be delivered

22 and I think they talk about it in RFA and other things, but

23 they have taken the necessary steps to make these people

24 beneficial holders of a right to preferred shares.  And here's

25 the steps they took.  First, for each issuance, they amended
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1 the articles of association of WMI and they created out of the

2 authorized and unissued shares of preferred stock a series of

3 preferred stock for these guys.  So they took it out of their

4 allocation and they put it over here.  And then they said,

5 further in their articles of association, that shares of the

6 WMI preferred that they've allocated and put over here shall be

7 issued if and only if the conditional exchange occurs.  Shall

8 be issued if the conditional exchange occurs.  Once the

9 conditional exchange occurs, the articles of association say

10 that these that we set over for these guys have been issued,

11 and only if the conditional exchange occurred.  So they were

12 set over there just for them, only for that purpose.  That's

13 where they sat until September 26th, 2008.

14          In their papers -- so let's go back -- this is on the

15 next slide -- let's go back to their argument.  But their

16 argument is, okay, well, their argument isn't really about

17 preferred shares; their argument is about depositary shares.

18 And they're saying, what we need are newly-issued depositary

19 shares.  So until you take the certificates representing these

20 WMI preferred and you walk them over to the depositary, you

21 can't effect this.  And this, Your Honor, is where they've left

22 out the definition.  What is the definition of depositary

23 shares in the trust agreement?  It is issuable.  Issuable.  It

24 doesn't say to them we will have them there on the day this

25 happens.  It doesn't say to them the piece of paper will be
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1 complete.  It says issuable.  It will happen in the future.  It

2 is not an impediment to the automatic exchange, especially when

3 you leave the word "automatic" in there, and especially when

4 you leave the savings clause in there.

5          In the exchange agreement, which is the next document

6 which is the one they say, but, but, look at the exchange

7 agreement, just a reminder.  The exchange agreement has the

8 same definition of the conditional exchange, and it's automatic

9 for like amount of depositary shares.  It is referring right

10 back to section 4.08.  And all of these things about

11 certificates and depositories and everything else, they follow

12 the occurrence.  They happen after; they aren't conditions

13 precedent.

14          All of the agreements are, Your Honor -- and this was

15 the point I started with -- all of the agreements are entirely

16 consistent on this point.  The exchange was automatic as of the

17 day the OTS acted.  And all of these other events that they

18 complain about do not void that, do not stop it, do not

19 overturn it, and summary judgment can be entered in defendant's

20 favor on Count I.

21          I'm going to finish up mine and then turn this over to

22 the debtors.  So the second part I'm going to deal with are the

23 equitable claims, which are claims 4, 5, and 6.

24          You can just go to the next slide.

25          And essentially here, Your Honor, they're saying,
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1 okay, the automatic exchange happened, but for equitable

2 reasons, take that four billion dollars and hand it to us

3 nonetheless.  And their theory is an unclean hands theory, a

4 defensive theory, a theory that if you're going to argue

5 unclean hands, people look at you and ask, what did you do?  So

6 I think this is when it's time to go and look at what did they

7 do.  They bought -- and if you go to the next slide, it sort of

8 summarized it -- eight of the ten plaintiffs, in 2010, ninety-

9 five percent of the purchases after the conditional exchange,

10 fourteen percent since the filing of the Black Horse complaint.

11 Average price for all of them?  Six cents on the dollar.

12 Average price since the conditional exchange?  Four cents on

13 the dollar.  These are the equities that they think weigh in

14 favor of handing them four billion dollars.

15          If you go to the next slide, what are the other

16 points?  They represented to this Court and the U.S. Trustee

17 that they were equity.  They complain that they didn't

18 understand; the allure of investing in Washington Mutual was

19 alluring to them because they didn't understand it wasn't safe

20 and sound.  But Your Honor, they bought after the bankruptcy.

21 They say in their complaint that there was an implied automatic

22 exchange, for instance, in the title of the securities, but

23 they didn't understand the risk.  Your Honor, they bought after

24 it happened.  And the offering circulars talk over and over

25 again about where this is supposed to end up, and it's supposed
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1 to end up at the bank.

2          The next slide just tries to put some context around

3 their actual arguments, and they're just -- they're fraud

4 claims dressed up as equities, and there's three counts.  Count

5 IV says the OTS engaged in some fraud, and so, therefore, you

6 should hand us four billion dollars.  Count V is WMI did, and

7 count 6 accuses JPMorgan Chase of that.  And I think we can run

8 through those pretty quickly.  I'm going to run through them,

9 though, on the legal reasons why you can grant summary judgment

10 in our favor and dismiss these claims.

11          There was no fraud; there was no improper conduct;

12 there was no disclosure issue.  But you can reach summary

13 judgment without having to go into the facts of this case, and

14 I think that's how we should frame it for today.  So Count IV,

15 that's the OTS count.  I've put out on this slide the

16 allegations against the OTS, how they aided and abetted in

17 commission of fraud, allegedly, how they purportedly acted

18 outside their authority.  There's five reasons, sort of set out

19 on the next slide why, as a matter of law, these claims don't

20 work.  And there's been some back and forth in their brief, and

21 they're like, well, we don't have to prove fraud, we're not

22 alleging fraud.  We're alleging unclean hands.  But I think in

23 deciding whether an equitable remedy is available, it's

24 available to the Court to decide whether the allegation or the

25 complaint that underlies it is available at all to these
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1 people.  And it's not.

2          The first point is they don't have standing.  Well,

3 once you decide that the automatic exchange happened when it

4 did on September 26th, eight of the ten plaintiffs never owned

5 these securities.  How can they bring a claim for inequitable

6 conduct if they've only bought WMI preferred and never owned

7 these?  Even for the remaining two plaintiffs, they can't void

8 an official act of the OTS without suing the OTS.  That's

9 article 3.  If you want to bring a claim that's premised on an

10 act, particularly an act of a federal agency, you have to sue

11 that agency.  And even if -- I'm sorry, this is point 3 -- even

12 if they had sued the OTS, to say that a government's actions

13 are ultra vires, it's not enough to accuse them of a tort.  You

14 have to show it was beyond the scope of their authority.  The

15 OTS regulated Washington Mutual.  The OTS, by the Home Loan

16 Improvements Act, is authorized to do anything it -- use any

17 method to ensure capital for Washington Mutual, certainly

18 declaring an exchange event in accordance with the

19 automatically exchangeable securities is something that's

20 within the scope of their authority, and not ultra vires.

21          Fourth, the alleged fraud, here, had nothing to do

22 with the conditional exchange.  I don't want to get into the

23 merits, but it's all a disclosure theory.  Yes, it says six

24 times in the offering circular that this was bank capital and

25 it's twice on the first page, but we didn't know that it would
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1 end up at the bank.  All right, well, accept, for a minute,

2 that argument, I guess.  And then accept that that argument

3 works for plaintiffs that bought after the conditional

4 exchange.  They're in the middle -- remember that picture with

5 the two lines and those were the two?  They're in the middle.

6 They're arguing about whether the securities should drop down

7 from WMI to WMB, whether the FDIC should have them, whether

8 they should be sold to us.  That doesn't work for them.  They

9 have to stop up here.  Once they're automatically exchanged,

10 they really don't have much of a cause of action to argue about

11 in the middle because that's being resolved in the broader

12 confirmation context.  They have that objection; I'm sure we'll

13 hear it.  But that's the bigger issue, if they don't think that

14 the debtors' got enough for the estate.  So Count IV, you can

15 grant summary judgment in the defendant's favor.

16          Count V is, again, I'm going to let the debtors

17 address that, but count 6 is very similar; it's against

18 JPMorgan Chase saying we weren't a bona fide purchaser for

19 value.  I've got the allegations out on this slide, but the

20 point is really just twofold, and it's on the next slide.  Our

21 status is a bona fide purchaser, and again, I'm not going to

22 get into the facts, but we were; doesn't get them anywhere.  I

23 mean, the conditional exchange has already happened.  It's

24 already gotten to WMI; it's already gotten to WMB, and now

25 they're talking about what we paid the FDIC.  And there's a
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1 huge Title 12 problem with that, but set that aside for a

2 second.  It doesn't get them anywhere.  There's no equitable

3 reason to reach in at that point and hand them four billion

4 dollars.  So this count can also be -- summary judgment can be

5 granted in defendant's favor.

6          If you have questions on these points, I'm happy to

7 answer them.  Otherwise, I'm going to turn them over to the

8 debtors.

9          THE COURT:  Well, let me ask a question.  What equity

10 do you think I am exercising that your alleged unclean hands

11 would bar?  Am I not simply interpreting the contracts; is that

12 an exercise of equitable power?

13          MS. FRIEDMAN:  Well, that's a -- you're working at a

14 meta-level that I hadn't considered it.  I think you are

15 interpreting the contracts when you're exercising an equitable

16 power.  I guess the equities that I don't think there's a basis

17 for is for you to reach in and hand them four billion dollars.

18 I think that you are, obviously, acting with an inequitable

19 power to make a decision, but it's also a decision as a matter

20 of law on the face of the agreements that the exchange did

21 happen.

22          THE COURT:  All right.

23          MR. STROCHAK:  Good afternoon, Your Honor.  Adam

24 Strochak, Weil, Gotshal & Manges for the debtors.  I apologize

25 in advance for my voice.  I'm at the end of a cold, and I hope
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1 it holds out for the whole argument.

2          Let me start, if I could, with a question that you

3 asked Ms. Friedman.

4          And if we could turn back to slide 11, please?

5          I'm sure we'll get there.  There we are.

6          You asked with reference to the language that was

7 quoted from the exchange agreement and the top where it says

8 "following the occurrence of an exchange event, then", you

9 noted, Your Honor, that it says exchange event, rather than a

10 conditional exchange.  And I just wanted to point out one facet

11 of the definition.  In the trust agreement -- and the easiest

12 place I found to reference it is it's quoted in the margin on

13 page 2 of the debtors' opening brief -- the definition of

14 exchange event is laid out there, and it includes several

15 things.  It includes the bank being undercapitalized under

16 OTS's corrective action rules.  It includes placement into

17 conservatorship or receivership, and the third factor, which is

18 the one that's applicable here, is when the OTS in its sole

19 discretion anticipates the bank become undercapitalized in the

20 near term or takes a supervisory action limiting the payment of

21 dividends.  And then it -- the last piece is important.  It

22 says "and in connection therewith" directs a conditional

23 exchange.  So there's a little bit of circularity in the

24 definition of exchange event, and I think what that means in

25 our case, here in particular, where the -- where the
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1 restriction on dividends was the trigger for the -- for the

2 conditional exchange.  It really means that the exchange event

3 and the conditional exchange come into being at exactly the

4 same time, for our purposes here.

5          So the language of the exchange agreement, which says,

6 after that happens we're going to do the following things,

7 really means following the conditional exchange in these

8 circumstances.  So I think Ms. Friedman addressed your

9 question, and I just wanted to point out that -- that facet of

10 the definition there.

11          Your Honor, I'm going to restrict my comments to three

12 areas -- I join in the comments that Ms. Friedman made and will

13 not repeat them.  I'm going to cover the argument on the UCC

14 and its nonapplicability to these transactions.  I'll speak

15 briefly about the plaintiff's arguments relating to Section

16 365(c)(2) of the Code, and then cover Count V, the fraud or

17 unclean hands claims.

18          The UCC claim, I think, is described fairly simply.

19 What the plaintiffs are saying is that -- is that no delivery

20 of the trust-preferred shares back to the debtors ever

21 occurred.  So those shares, the value, the core capital of the

22 bank is out in limbo somewhere, and we don't have it over here,

23 so they must have it over there.  And I think what they are

24 doing, Your Honor, is trying mightily to take the very square

25 peg of the documents, the transaction documents we have here,
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1 and find a way to force them into the round hole of Section 8-

2 301 of the UCC, which governs purchases of securities.

3          The UCC is quite clear, Your Honor.  It preserves the

4 right to vary its provisions by contract.  It sets out a

5 framework, of course, that parties can agree to differ from.

6 And 8-301 is exactly one of those provisions that you can

7 differ from.  The Delaware Supreme Court has held in the Kallop

8 v. McAllister case that the UCC is not the exclusive means of

9 transferring interest of securities, and that the provisions of

10 the UCC are generally supplemented by principles of law and

11 equity.

12          The UCC drafters in the commentary to Section 1-302

13 made it clear that the parties are free to change the legal

14 consequences that would otherwise flow from the provisions of

15 the Code.  And the trust agreement and the exchange agreement

16 here are very specific examples, where the parties did exactly

17 that.  Section 2 of the exchange agreement says that until

18 receipts evidence in the preferred shares are delivered, or in

19 the event they are never delivered, any certificate previously

20 representing the TPS shall be deemed for all purposes to

21 represent depositary shares.  It's a clear alteration of the

22 delivery requirement, that would otherwise apply under UCC 8-

23 302, if this were a purchase transaction.

24          The same goes for the trust agreement, Section 4.08,

25 which we've looked at already.  It says quite specifically, at
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1 the time of the conditional exchange, all rights of holders as

2 beneficiaries shall cease and such persons shall be, for all

3 purposes, solely holders of depositary shares.  And, WMI shall

4 be the holder of all outstanding trust-preferred securities.

5          A very clear alteration of the UCC, were it applicable

6 otherwise to this transaction.  It's really not applicable in

7 any event, because that section of the statute only covers

8 delivery to a purchaser.  And this is not a purchase

9 transaction.  A purchase is a taking by sale, lease, discount,

10 negotiation, mortgage, pledge, lien, security interest, issued

11 or reissued gift, or other voluntary transaction.  This is not

12 a voluntary transaction.  This is an automatic transaction that

13 occurs in accordance with the documents upon OTS's declaration

14 of a conditional exchange.

15          The Interstate Stores case from the Second Circuit is

16 a good example, holding that transfers by operation of law are

17 excepted from the provisions of UCC 8-301.

18          The offering circular, Your Honor, makes this

19 perfectly clear.  It's on pages 91 and 92, in particular, of

20 the Trust IV offering circular.  Each of the offering circulars

21 has a similar or identical language.  I just chose to refer to

22 Trust IV -- for reference, it's exhibit 1-E to the declaration

23 of Mr. McIntosh, submitted in support of our motions.  It says

24 quite clearly, no action will be required to be taken by any

25 party in order to effectuate the automatic exchange as of the
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1 time of exchange.  After occurrence of the conditional

2 exchange, trust securities will owned by WMI.  I've paraphrased

3 a little bit to make it a little easier to read, rather than

4 including defined terms.  But that's the substance of it, and

5 it is quite clear.

6          The plaintiffs argue that the focus, the right -- the

7 way you should look at this in determining whether the

8 conditional exchange is voluntary is to look at whether the

9 underlying transaction was voluntary.

10          Well, it certainly was voluntary in the sense that the

11 company agreed to issue these securities, and enter into these

12 transactions.  But the proper focus is on the actual exchange.

13 What happens at the back end of the transaction, not what

14 happens at the front end.  The only case plaintiff's site for

15 support is King Foods v. Erie Farms.  It's a Pennsylvania

16 Common Pleas case.  It has nothing to do with securities

17 transactions.  It addresses whether a secured party under

18 Article 9 qualifies as a good faith purchaser for value.

19          The right way to look at this, Your Honor, is that the

20 question as to whether the obligation is voluntary or not,

21 turns on the immediate mechanism by which the transfer is made

22 effective, rather than the underlying agreement at the time of

23 the original transaction.  That comes from the Supreme Court in

24 the United States v. Seattle First National Bank, which held

25 that the transfer of securities, in that case, occurred upon
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1 the consolidation of two banks, and was involuntary, even

2 though the banks had previously entered voluntarily into

3 consolidation agreements.

4          Similarly, where the parties have entered into binding

5 contracts, to buy securities in future installments, subsequent

6 transfers of securities have been held to not be separate

7 purchasers, unless the party has the power to terminate the

8 transaction -- that's Helman v. Murry's Steaks from the

9 District of Delaware.  In this case, the conditional exchange

10 was a mandatory event, directed by federal regulators, and both

11 Washington Mutual and the holders of the trust-preferred shares

12 had no option not to comply with that. There was no way for

13 Washington Mutual to say, well, we'd really like to effect the

14 conditional exchange, but sorry, we're not going to do the

15 steps necessary to effect delivery.  And the trust-preferred

16 holders, likewise, had no right to say, well, you know, we're

17 not going to surrender anything, therefore there's no

18 delivery -- no delivery under the UCC, the exchange hasn't

19 happened and we get to hold onto the value there.  That's just

20 not the way the transaction was designed, and you cannot cram

21 this transaction into the round hole of 8-301.

22          It's clear that Article 8 does not apply to transfers

23 by operation of law.  It's the Interstate Stores case that I

24 mentioned.

25          The next argument they raise, Your Honor, is that, you
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1 know, there has to be an expressed intention to opt out of the

2 article 8 requirements, and that the agreements we have aren't

3 good enough, because they still talk about delivery.  And of

4 course, Ms. Friedman covered these points.  Yes, it is quite

5 true; the exchange agreement does talk about -- about delivery

6 of various instruments, after the conditional exchange occurs.

7 After it's effective.  But it really misses the point.  What

8 the -- what these documents do, Your Honor, is they say that

9 delivery isn't the key here.  Delivery isn't the key to the

10 transfer of rights.  Delivery is something that's going to

11 happen afterwards, delivery of various certificates and things.

12 Essentially, they've -- the documents as a whole show that the

13 parties had every intention of deselecting delivery as the

14 default mechanism, to create the operative transfer in these

15 cases.  It's not the delivery of the instruments, it's the

16 declaration by the OTS, which fulfills the regulatory goals

17 necessary and satisfies, of course, the reason why they were

18 able to grant treatment of these instruments as core capital of

19 the bank in the first place.  If it were simply up to the

20 parties to effect the delivery any way they want, and be able

21 to do things that would impede delivery, these securities never

22 could have been considered core capital, because there would

23 have been no guarantee that WMI would have gotten them back,

24 and they would have been -- no guarantee that they would have

25 been available to support the capital of the bank.

Page 43

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400



WASHINGTON MUTUAL, INC., ET AL.

1          Let me turn now to the -- to the 365 arguments.  I

2 think that -- you know, the easiest way to address 365, Your

3 Honor, is we don't think you ever have to get there, in this

4 case.  The only time you'd ever have to think about 365 is if

5 the Court reaches a decision that the steps that are

6 undisputed -- undisputedly have occurred already, are somehow

7 insufficient to effect the exchange.  We think that they

8 clearly are sufficient under the plain language of the

9 documents that the conditional exchange happened, and that the

10 plaintiffs no longer have any rights in the trust-preferred

11 securities.  They are deemed to be preferred shareholders of

12 Washington Mutual, Inc.  And we don't dispute that.  We don't

13 dispute that they're -- they are and should be treated as

14 preferred shareholders.  That's not the issue here at all.

15          I think that -- to the extent anything needs to be

16 done, any paperwork needs to be delivered to close the loop on

17 these transactions, it is perfectly appropriate to accomplish

18 that under Section 1142(b), in connection with the planned

19 transaction.  So we never get to a 365 analysis, unless the

20 Court were to conclude that what's happened so far is

21 insufficient.  And even if the Court crossed that tremendous

22 hurdle, that the plaintiffs have to get across here, which we

23 think is insurmountable, 365(c)(2) doesn't save them.

24 365(c)(2) only applies, of course, to executory agreements.

25 Your Honor, these agreements are not executory under the, you
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1 know, well settled case law on what it means to be executory.

2 The only thing that's undone, of significance, and it has no

3 legal significance, is for Washington Mutual to send off a

4 certificate that says 'this is a certificate representing

5 preferred shares of WMI.'  That's the only thing that's undone.

6 Purely a ministerial step, has no significance.  We don't

7 dispute that they're preferred shareholders.  This is not a

8 case where we're saying, well we got the trust-preferred, and

9 because you didn't get the certificate, you're not even a

10 preferred shareholder.  You're nothing.  That's not what's

11 happening here.  We've never taken that position.  We agreed

12 that they're beneficial holders of Washington Mutual preferred

13 interests.  It's the unfortunate circumstances of this case

14 that there's not likely to be a recovery on those instruments.

15          Their argument is that you need to look just at the

16 exchange agreement, and the exchange agreement, you know, all

17 it talks about is certain exchanges of documents going on, and

18 they're saying, well how could it not be material, right?  It's

19 all the exchange agreement talks about.  It's an error, Your

20 Honor, to look at the exchange agreement in a vacuum.  It was

21 one document as part of a multi-document transaction.  They are

22 all integrated together, these agreements.  They work together,

23 they are completely consistent, and if you look at this

24 transaction as a whole, the only thing left on -- is

25 ministerial matters that are not material in any way to the
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1 bargain.

2          The bargain, of course, that they subscribed to when

3 they purchased these securities, was one where if the bank's in

4 trouble, and a conditional exchange occurred, you're a WMI

5 equity holder.  That's what you get, under those circumstances.

6 That's the fundamental bargain of this transaction.  And the

7 ministerial step of delivering a certificate in order to paper

8 the record that they are in fact preferred shareholders, is not

9 material and does not render these agreements nonexecutory.

10          They point to the schedule that we filed with our --

11 with our plan supplement, that identifies executory contracts

12 to be assumed, and in another, you know, kind of gotcha effort,

13 they say aha, the debtors listed that these agreements -- as

14 executory contracts.  If you read that language, Your Honor, it

15 says very clearly that we're only putting them on there so

16 that -- to the extent they're ever found to be executory, and

17 need to be assumed in order to effectuate the transaction with

18 JPMorgan, that's why they're on the list.  We do not actually

19 think that anything in there needs to be assumed, or is

20 executory.  It's put on as a safety, and the language of the

21 schedule itself makes that quite clear.

22          We cited in papers a number of cases, Midwest Portland

23 Cement, the Streets & Beard case, that all talk about

24 ministerial obligations in connection with transactions that

25 are not securities transaction, but are akin in some ways.
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1 Installment sales contracts, contracts relating to an easement.

2 They are analogous in the sense that the undone matters there

3 were immaterial and ministerial.

4          Let me turn, if I could, to the last argument on 365.

5 Excuse me one second.  Even if the Court clears every hurdle

6 we've talked about so far, and plaintiffs somehow succeed in

7 convincing the Court that the agreements don't provide for an

8 automatic exchange, that the necessary steps haven't been done,

9 that the contract in fact is executory, and it can't be assumed

10 under 365 they argue, because -- because the statute applies

11 to, you know, a contract to issue securities.  The case law

12 under 365 does not so hold.  Judge Farnan's decision from 2004

13 in the Iridium case, I believe, makes it quite clear that what

14 that Section of the Code is talking about is agreements to

15 issue securities for new money.  It would be unfair to force

16 someone to loan money to the debtor under a pre-petition

17 contract to issue securities in a post-bankruptcy context.

18 There is no new money here.  The investment decisions here were

19 made long ago on these securities, Your Honor, and the idea

20 somehow that bringing the trust-preferred securities back into

21 the estate is new money is simply incorrect.  That is

22 illogical, it doesn't make sense.  These plaintiffs are not

23 making any new investment, if we were to assume these

24 contracts.  All we would be doing is simply fulfilling the

25 mechanical steps to effectuate the conditional exchange, and
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1 give them exactly the benefit of the bargain that they

2 subscribed to, when they bought into these securities.

3          The Teligent case -- although Judge Farnans's decision

4 here in Delaware is of course the closest precedent locally,

5 the Teligent decision from Judge Bernstein in the bankruptcy

6 court in the southern district in New York also has a quite

7 extended analysis the new money requirement under 365(c)(2),

8 and reaches a very similar conclusion, after taking a long look

9 at the legislative history and the congressional intent.

10          Let me turn finally, Your Honor, to the fraud claim.

11 This complaint was just chock full of fraud allegations, and

12 the plaintiffs simply are unable to establish a case of fraud,

13 and they've run in their papers, as fast as they can, from

14 those fraud allegations.  The automatic exchange feature of the

15 securities was plainly disclosed, including, as Ms. Friedman

16 pointed out, in the cover of the offering circular.  It was

17 plainly disclosed in dozens of different ways in the offering

18 materials, that these securities represented core capital of

19 the bank, and therefore would be available to the bank in the

20 time -- in times of economic crisis.  These plaintiffs all

21 bought and sold, Your Honor, with eyes wide open about the

22 circumstances of this case and these transactions.  They are

23 betting, Your Honor, on their ability to create hold up value

24 through litigation and try and extract a payment from these

25 estates or from the other participants in this Chapter 11 case,
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1 who are legitimately entitled to the value that this estate

2 has.

3          There is no reasonable reliance on anything that they

4 claim to be a misrepresentation or an omission, much less a

5 material one.  There is no affidavit from any plaintiff saying,

6 you know, I bought in reliance on X, Y and Z, and this is how I

7 was misled.  The only omission that they can point to is the

8 absence of a recitation of the downstream commitments in the

9 offering documents.  But the undisputed facts stand, Your

10 Honor.  The core capital treatment was disclosed fully.  The

11 intent to treat the securities consistent with the core capital

12 treatment that they had been granted by the OTS was disclosed

13 fully in the offering circular.  It was disclosed fully that

14 these securities would be structurally subordinate to all

15 creditors of the bank, and the holding company, in the event of

16 a conditional exchange.  There were no covenants in these

17 instruments, Your Honor, that restricted Washington Mutual in

18 any way, from down streaming the trust-preferred securities, or

19 any other assets to the bank.  The bargain you get when you

20 invest in a holding company of a bank or a thrift in the

21 regulatory regime is that in a time of trouble, the regulators

22 are going to come looking to the holding company to support the

23 thrift, or the bank.  That's the bargain you make when you buy

24 securities, and particularly equity securities in a bank or a

25 thrift holding company.  It's implicit in everything about
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1 these securities.  There were extensive disclosures in the

2 offering circulars about the risks of investing in Washington

3 Mutual equity, which is what these holders would be upon a

4 conditional exchange.

5          The conditional exchange itself was disclosed

6 immediately in a press release.  I don't think it's an

7 exaggeration, Your Honor, to say that in the offices of

8 Washington Mutual on September 25th and 26th, all hell was

9 breaking loose.  That was a pretty tough time for a lot of

10 people out there.  Despite everything that was going on, all

11 the circumstances, the company was still -- after federal

12 regulators had taken over the bank, the company was still able

13 to get out a press release and tell investors and anyone else

14 who was paying attention, that a conditional exchange had

15 occurred, that these securities were automatically exchanged

16 for preferred interest in Washington Mutual.

17          The guts of their case, Your Honor, is that in the

18 fifteen hours between the time the press release went out and

19 the time the company filed for bankruptcy, at about 10:15 in

20 the evening on September 26th, that the company should have

21 devoted it's efforts, not to preparing a bankruptcy petition,

22 not to doing everything possible to preserve value for all

23 constituents of the company, but we should have gone out and we

24 should have found the stock certificate and we should have

25 found an officer to sign it, and we should have put it in the
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1 mail to the depositary, so that we could finalize the steps of

2 the exchange agreement that they claim are necessary to effect

3 the exchange.  It just doesn't happen that way, Your Honor.

4 It's not what the documents say, it's not what equity says,

5 it's not anything that was required in this case.  They've got

6 the unclean hands argument completely backwards.  It's a

7 defense, Your Honor, not a claim.

8          To the extent they're arguing somehow that this Court

9 should refrain from exercising its equitable powers, I can only

10 assume that what they're saying is that they think the

11 settlement was entered into in bad faith, and the Court

12 shouldn't approve it as part of the plan of reorganization that

13 we'll be starting the confirmation hearing for tomorrow, Your

14 Honor.  The allegations of the adversary complaint are

15 unsustainable, Your Honor.  They can pursue their plan

16 objection.  We'll address it tomorrow, if they want to address

17 the good faith issues.  But nothing in Count V or any other

18 count of their complaint can be sustained.

19          What they're really doing, is simply trying to get

20 this Court to unwind the core bargain of the securities that

21 they bought with eyes wide open.

22          Your Honor, thank you very much.  Unless the Court has

23 questions, I'll take a seat and try and regain some of my

24 voice.

25          THE COURT:  Thank you.
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1          MR. STROCHAK:  Thank you.

2          MR. STARK:  Your Honor, may I bring some water up?

3          THE COURT:  You may.

4          MR. STARK:  Thank you.  I have an arrangement with --

5          THE COURT:  Just don't spill it.

6          MR. STARK:  I'm sorry?  That's my arrangement with

7 Judge Carey.  I told him that if I ever spilled it, I'd have to

8 buy a whole new set of electronic gears.

9          THE COURT:  Good.

10          MR. STARK:  And I'll extend that for the -- thank you,

11 Your Honor.  And again, for the record, Robert Stark from Brown

12 Rudnick, appearing on behalf of the plaintiffs.

13          Your Honor, these summary judgment arguments, these

14 motions present, what I think, are rather interesting issues

15 before the Court.

16          The first issue is, pre-petition we had an exchange

17 arrangement with the debtors.  They didn't perform.  They

18 didn't tender the securities to be exchanged.  But they claim

19 that they took our securities at that exchange,

20 notwithstanding.  So the issue, number one is, did they take

21 it?  Did they take our securities when they didn't tender?

22          The second question is, if WMI did not take title,

23 does the Bankruptcy Code allow them to now take it and subsume

24 it so secretly in a settlement and in the plan, and say it's

25 just a 9019 settlement resolution?
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1          It is undisputed, Your Honor, that WMI did not perform

2 its obligations in the exchange.  In WMI's answer, it's

3 paragraph 206, and in their response to our request to admit,

4 it's response number 25, they admit, unconditionally, that WMI

5 never issued the preferred stock that had to be issued as part

6 of the exchange.  Oh, the board authorized it; they just never

7 got around to actually issuing it out.  It never deposited that

8 stock with the depositary.  The depositary, therefore, never

9 issued the depositary shares in exchange for the trust

10 interests.  WMI had every ability to live up to that.  Every

11 ability to live up to its contractual obligations, but it

12 failed to do so of its own volition as a conscious decision.

13          We contend, Your Honor, that WMI's failure to issue

14 and deliver the preferred stock means, as a matter of law, that

15 the conditional exchange did not occur.  In other words, since

16 WMI did not live up to its end of the bargain, performance by

17 the holders of the trust interest holders was excused and in

18 turn, title to the trust interests never transferred

19 pre-petition.  We base our contention on a simple reading of

20 the exchange agreement and the other agreements, upon reading

21 of the UCC, which is, as a matter of law, incorporated into the

22 exchange agreement, and common sense.  Moreover, consistent

23 with the plain meaning of Bankruptcy Code Section 365(c)(2),

24 the exchange can't be consummated post-petition.  Not in a

25 plan, not in a settlement, not as an addendum in a plan
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1 supplement either.  The defendants presentation today, and nice

2 blue PowerPoint slides, is that irrespective of WMI's failure

3 to perform, it still took our securities.  And regardless, WMI

4 can now complete the taking of our title, post-petition, as

5 part of its settlement.  More specifically, Your Honor, what

6 the defendants argue is that the arrangement that's

7 contemplated by these agreements here wasn't an exchange at

8 all.  It was not a simultaneous swap of securities, since my

9 clients obligation to deliver was immediate upon the exchange

10 event, but WMI's obligation to perform, to issue and deliver

11 the preferred stock, to enable to depositary to issue the

12 depositary shares was according to them, a subsequent duty,

13 that WMI could perform when it got around to it.  Essentially,

14 agreement compelling to involuntary delivery our securities, on

15 their credit.  That's their argument, notwithstanding what the

16 applicable agreements say, and we'll walk through them.

17          They further argue, and this is interesting, that WMI

18 did actually perform -- they did actually give us the legal

19 equivalent of issuing and delivering the preferred stock, that

20 the conditional exchange actually happened.  We had an

21 exchange.  And this is the fantasy land argument, Your Honor,

22 that the OTS had some magic ability to convert very real

23 certificated transferable CUSIP interests issued by a Delaware

24 statutory trust long in existence, into nonexistent preferred

25 stock, never issued by a separate corporation.  Sort of like
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1 the ability to turn horses into unicorns, and iron into gold.

2          They also argue that 365(c)(2) doesn't actually say

3 what it says, that they can assume a contract "to issue

4 securities of the debtor" even when that section pretty

5 clearly, plain as day, says they can't.  Finally, they said the

6 Court should inject some equity, and help them close their

7 deal, notwithstanding that this is a matter falling

8 squarely -- squarely into the Court's jurisdiction as a Court

9 of Law.

10          We'll show you today through this argument, Your

11 Honor, defendant's interpretation of the agreements do not

12 comport with their express terms, their implied terms or

13 commonsense.  That their arguments are facially violative to

14 the Bankruptcy Code and that the defendants are not entitled to

15 equity, and regardless equity has no place today.  This is a

16 matter of law, and should be resolved as a matter of law.

17          We'll show you today that summary judgment should be

18 granted for the plaintiffs.

19          But first thing's first, Your Honor, let's really walk

20 through these agreements.  Let's not take snippets and put them

21 in petri dishes and look at them just squarely, let's look at

22 the whole agreement and see what they really say.

23          Does Your Honor have these agreements in front of you?

24 There are three of them.

25          THE COURT:  Parts of them.
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1          MR. STARK:  May I hand up the agreements, would it be

2 easier?

3          THE COURT:  Yes, that's fine.

4          MR. STARK:  Thank you.

5          What I'm going to hand up -- we're going to use

6 Washington Mutual Preferred Funding Trust III.  Okay.  So we're

7 going to hand up the exchange agreement for -- Preferred

8 Funding Trust III.  We're going to use the trust agreement for

9 Preferred Funding Trust III, and we're going to use the

10 depositary agreement for this, as well.  And copies, I believe,

11 have been given to opposing counsel.

12          THE COURT:  Okay.

13          MR. STARK:  May I approach?

14          THE COURT:  You may.

15          Thank you.

16          MR. STARK:  We're going to get some copies for your

17 clerk in a minute, Your Honor.

18          Now what I'd like to do, Your Honor, is focus on the

19 exchange agreement first.  This is so that everybody can track

20 it in the court filings.  This is the McIntosh Affidavit

21 Exhibit 4-C.  It's the same document that I just handed Your

22 Honor, the exchange agreement.

23          Now, it is appropriate that we focus first and

24 foremost on this agreement; on the exchange agreement.  That's

25 for several reasons.  It is after all titled the exchange

Page 56

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400



WASHINGTON MUTUAL, INC., ET AL.

1 agreement, would suggest that the exchange somehow is sort of

2 memorialized in this one.

3          If Your Honor has it in front of you, page 4, section

4 2, they cited that on their slide.  Does Your Honor have it?

5          THE COURT:  I have it.

6          MR. STARK:  Okay.  This is the section titled

7 "Exchange of Trust Securities," as the section header suggests.

8 It's here we learn how we're suppose to go about the business

9 of exchanging securities.  It's probably pretty relevant to us.

10          Your Honor, do me a favor, please, and turn back to

11 page 1 of the agreement.  It's the third whereas clause.  Here

12 we're told what this agreement is supposed to do, and what the

13 intended -- what the parties intended.  I'll read it for the

14 record.

15          "Whereas the parties hereto desire to ensure that in

16 the event of the occurrence of circumstances requiring the

17 exchange of the trust securities into the series and depositary

18 shares, WMI will be contractually bound unconditionally to make

19 available series and depositary shares sufficient for exchange

20 of the trust securities and to effect the exchange of all

21 outstanding trust interests into series M depositary shares."

22          It suggests again that this is the agreement that

23 really we ought to be focused on when we're talking about the

24 exchange and when title transferred.

25          The fourth reason is probably the most critical in why
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1 this agreement has primacy over the trust agreement, and that's

2 this is one that WMI signed.  WMI did not sign the trust

3 agreements.  And as we'll see shortly, the trust agreements

4 actually expressly say there are no third party beneficiaries

5 of that agreement.  So it's this agreement, and only this

6 agreement, that gives them rights to our securities.

7          So what is the deal contained in the exchange

8 agreement?  Well, surprise, surprise, the agreement

9 contemplates an exchange.  In fact, I went ahead and counted

10 it.  The word "exchange," actually -- it's only a seven-page

11 agreement, but I highlighted and counted the word "exchange"

12 actually appears twenty times in the agreement.  The word

13 "automatically" appears once.  "Exchange" appears twenty times.

14          And what is an exchange?  When we read Webster's, and

15 other dictionaries, when we look at the case law and when we

16 read this agreement this is what we learn.  It's a bilateral

17 contractual commitment to swap.  For WMI and holders of trust

18 interest to simultaneously replace the trust's interests with

19 WMI preferred stock, what clarify that for depositary shares

20 backed by WMI preferred stock, I give you my trust interests,

21 you give me the preferred securities -- the preferred stock

22 that becomes my depositary shares, and we both undertake the

23 exchange together, simultaneously.  That's what the agreement

24 is.

25          So how is the swap supposed to be accomplished?  Well,
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1 the agreement -- and Your Honor's question was right on.  The

2 agreement contemplates two distinct contractual events of

3 significance.

4          First we have the exchange event.  The definition for

5 that is on page 2.  The exchange events.  Certain bad events

6 occur prompting the OTS to declare an exchange event to have

7 occurred.  And no one here disputes that the exchange event

8 occurred on September 26th, 2008, that's when it happened.  So

9 you got the exchange event.

10          Then you have a second event.  This is the conditional

11 exchange.  And this definition is on page 1.

12          "If the OTS so directs upon the occurrence of an

13 exchange event each trust security then outstanding shall be

14 exchanged automatically for a like amount of series M

15 depositary shares."

16          This happens sometime after the triggering of the

17 exchange event.  Calls for this automatic exchange.  So we now

18 have to try to figure out what's meant by these words

19 "automatic exchange."  We know that it's supposed to happen

20 sometime after the exchange event at a separate event in the

21 contract, but what is supposed to happen?  What does that mean?

22          So where do we look to try to figure out what the heck

23 is meant by an automatic exchange.  Well, it takes us back to

24 section 2, page 4, Your Honor,  have it in front of you?  That

25 section header, again, is "Exchange of Trust Securities."
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1 Pretty good idea that this is going to tell us how we're

2 supposed to do that automatic exchange.  And the lead in to

3 that paragraph, and we're going to parse the language very

4 carefully because you need to, Your Honor, that's where the

5 answer to this question lies.  This whole adversary proceeding

6 question lies.

7          The lead in says "If at anytime after the issuance and

8 the sale of the trust securities, the OTS directs in writing

9 that the trust securities be exchanged into a like amount of

10 series M depositary shares following the occurrence of an

11 exchange event, then" -- and then after the word "then," we get

12 into a whole bunch of mechanics designed, obviously, to

13 effectuate the exchange.

14          So this section does, in fact, tell us how we're

15 supposed to effectuate this automatic exchanged referenced in

16 the definition of conditional exchange.  Apparently, there are

17 steps to be done.  We call them conditions precedent or

18 concurrent, they don't like the way that we use those words.

19 But let's call them steps.  Yeah, I'll use them conditions

20 precedent and concurrent that lead to from the exchange event

21 to the conditional exchange.  So what are these steps?

22          2(a).  Your Honor, see that?  "Each holder of the

23 trust securities shall be unconditionally obligated to

24 surrender to WMI any certificate representing the trust

25 securities as set forth in the trust agreement," okay.  So
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1 after we have an exchange event we have to unconditionally give

2 up our trust certificates, understood.  That's the deal.

3          Section 2(b).  "WMI shall immediately and

4 unconditionally issue 500 shares of series M fixed to floating

5 rate WMI preferred stock and deposit such shares with the

6 depositary."  Wait, so upon an exchange event WMI must

7 "Immediately issue the preferred stock," and deposit it with a

8 depositary so that the depositary may immediately distribute it

9 to the trust holders.

10          And the issuance of the stock must be "unconditional."

11 So that if, for example, WMI happens to file for bankruptcy

12 between the exchange event and the anticipated conditional

13 exchange, the stock is still transferrable to us.  In other

14 words, by using the words "immediate and unconditional" the

15 trust holders don't take on the risk of WMI's bankruptcy and

16 their inability to perform.

17          Takes us to section 2(c).  "Effective on the date and

18 time of the conditional exchange WaMu Delaware III shall record

19 or cause to be recorded in the register WMI as the owner of all

20 of their trust securities as transferee from the persons who

21 are the holders of the trust securities immediately prior to

22 such date and time."

23          So the trust interests are registered as transferred

24 to WMI "On the date and time of the conditional exchange."  And

25 the trust holders remain holders until immediately prior to the
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1 conditional exchange.  The record date for the holders is

2 immediately prior to the conditional exchange.  The record date

3 for the holders is not immediately prior to the exchange date.

4 Could have just as easily have said immediately prior to the

5 exchange date, which is what their argument portends.  And, if

6 in turn, the conditional exchange does not happen because WMI

7 did not "immediately and unconditionally" issue and deposit the

8 preferred stock, and we did not get our depositary shares, then

9 the trust holders did not give up the trust interests because

10 the conditional exchange, again, never happened.

11          Section 2(d).  "Upon receipt of the 500 shares of

12 series M fixed to floating rate WMI preferred stock, the

13 depositary shall issue a like amount of series M depositary

14 shares and, in turn, WMI shall deliver such receipts to holders

15 of record, of the trust securities upon surrender of the

16 certificates representing the trust securities."

17          So, as we noted back when we were looking at 2(b), WMI

18 has an obligation to immediately and unconditionally issue the

19 preferred stock and deposit with the depositary.

20          Marry that with section 2(d), The depositary now must

21 issue a like amount of depositary shares upon receipt of the

22 preferred stock.  And upon surrender of the trust certificates,

23 our obligation under 2(a), then WMI delivers the depositary

24 shares to us.

25          Now, this last point is qualified by a following
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1 sentence.  "Until receipts evidencing series M depositary

2 shares are delivered, or in the event such replacement receipts

3 are not delivered, any certificates previously representing the

4 trust securities shall be deemed for all purposes to represent

5 series M depositary shares."

6          So while WMI's issuance of preferred stock and

7 delivery of that preferred stock to the depositary is a

8 condition precedent or concurrent to the conditional exchange.

9 And while the trust's obligation to register the exchange is a

10 condition precedent or concurrent to the conditional exchange,

11 the delivery of receipts to the holders, arguably, is not a

12 condition precedent or concurrent.  And, I guess, you know

13 what, Your Honor, that makes sense to me.

14          If they issue the stock they put it in a box somewhere

15 and said, you know what, we're going to give you the stock as

16 soon as you tender to me to the certificates, because it's

17 otherwise sitting for you in reserve, their deal should not be

18 held up because some trust holders just didn't get the

19 certificates in.  But you had to have the stock otherwise

20 sitting and waiting for them in escrow.

21          All in all, what we have here is an agreement to

22 simultaneous swap securities.  We're swapping them for what is

23 defined to be the conditional exchange.  All the simultaneous

24 language -- simultaneous timing language, we give up our

25 securities, we will receive the depositary shares backed by the
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1 WMI preferred stock.  In other words, the exchange event

2 matures into the conditional exchange when the simultaneous

3 swap is ready to happen, and, in fact, does happen.  Failure by

4 WMI to issue and deposit the stock and, in turn, disable the

5 depositary to issue the depositary shares means the conditional

6 exchange doesn't happen.  And the trust holders don't convey

7 those securities because they never got their securities.

8 That's what section 2 provides.

9          For WMI and JPMorgan this plain reading doesn't work,

10 so they pull out snippets and put them in a petri dish for you.

11 They argue what we have here is not a swap transaction at all,

12 it's not the nature of the contractual arrangement.  Rather,

13 our trust interests were transmuted automatically on the

14 exchange event, not on the conditional exchange.  On the

15 exchange event into unissued, and otherwise nonexistent

16 depositary shares, backed by nonexistent WMI preferred stock.

17 And that the actual issuance of the stock, the actual deposit

18 with the depositary, the recording and the delivery of the

19 shares, were nothing but -- what are their uses, ministerial

20 things to be done, mop-up items, post-closing functions.  When

21 WMI got around to it, if it hadn't filed for bankruptcy in the

22 interim.

23          In other words, according to them, this contract

24 really obligates us to deliver our securities to them on

25 credit.  They argue that their interpretation must be right
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1 because this whole purpose is to get core capital, our capital.

2 It doesn't work.  It doesn't work, Your Honor.  I'm going to

3 tell you why.  Seven reasons it doesn't work.

4          First, their position denies the parties' intent to

5 effectuate an exchange.  It's called an exchange agreement.  As

6 I said before, the word "exchange" appears twenty times.  The

7 two operative definitions are exchange event and conditional

8 exchange.  They're driven by the word exchange.  An exchange is

9 a simultaneous swap.  That's how we use the word in everyday

10 parlance, I give you this in exchange for that.  Clearly the

11 parties here intended there to be an exchange of securities, a

12 simultaneous swap.  Not an involuntary sale on credit.  There

13 are forms for that kind of an agreement, and this ain't it.

14          Second, their position renders the important phrase

15 "conditional exchange" meaningless.  If the exchange event

16 triggers our performance and WMI's performance was a subsequent

17 ministerial mop-up function later on, what's the point of

18 having a separate definition of conditional exchange?  What's

19 the point of creating event number 1; the exchange event and

20 event number 2; the conditional exchange?  Why have this second

21 event?  There's no point at all.  The agreement would be two to

22 three pages.  They take our securities on the exchange event,

23 and they mop -- paper it up afterwards.

24          I mean, seriously, objectively, Your Honor, it's

25 called a conditional exchange.  Doesn't that phrase evoke the
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1 happening of an exchange, a simultaneous swap, a happening of

2 some sort?  Their argument literally assumes away page after

3 page and the guts of the agreement.

4          Third, their interpretation reads the words

5 immediately and unconditionally out of section 2(b).  Then,

6 Your Honor, to section 2(b).  "WMI shall immediately and

7 unconditionally issue 500 shares of series M preferred to

8 floating rate WMI preferred stock, and deposit such shares of

9 the depositary."  What's the point of stating explicitly that

10 WMI is obligated to immediately issue the preferred stock

11 following the exchange event, if it's intended as they say to

12 be a subsequent post-closing mop-up ministerial function?

13          And what's the point of explicitly stating that WMI is

14 obligated to unconditionally issue the preferred stock if the

15 trust holders are, as they contend, assuming all the risk of a

16 bankruptcy filing?  Unconditional delivery means I get it, even

17 if they go into bankruptcy.  I have to get it before the

18 bankruptcy if it's to work.  These two words literally have to

19 be removed from the agreement if their argument is to have any

20 water at all.  Hold any water at all.

21          Fourth, their interpretation, Your Honor.  When was

22 the heading of section 2 "Exchange of Securities" completely

23 mistitled.  Headers are generally intended to reflect what the

24 section's supposed to do.  In some contracts you see a

25 provision in the miscellaneous section of the back that says
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1 "That's for the convenience of the parties and not for the

2 court."  Not in this agreement.  This agreement doesn't have

3 that provision.  So this quote is free, to look at the headers,

4 as a reflection of what the section and what the agreement is

5 supposed to do.  This section is intended to give the mechanics

6 of how this exchange is supposed to happen.

7          Again, the subprovisions use words like "immediately"

8 and "unconditionally" and "upon receipt," and "effective on the

9 date and time of the conditional exchange" all reflecting a

10 simultaneous swap.  If these words don't reflect intended

11 mechanics of the exchange, then the section shouldn't have been

12 entitled "exchange of securities."  It should have been

13 entitled following their argument "conditions subsequent," or

14 "post-closing matters."

15          Fifth, their reading renders the third whereas clause,

16 which states the agreements purpose, a complete nullity.  Let's

17 go back over that whereas clause again.

18          "Whereas, the parties hereto desire to ensure that in

19 the event of the occurrence of circumstances requiring the

20 exchange of the trust securities into the series and depositary

21 shares, WMI will be contractually bound unconditionally to make

22 available series M depositary shares sufficient for exchange of

23 the trust securities, and to effect the exchange of all

24 outstanding trust securities into the series M depositary

25 shares."
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1          The defendants read this agreement imposing risk

2 assumption on the trust holders that WMI does not perform and

3 that we still lose our securities that violates exactly the

4 words that were used reflecting the intention of the parties

5 and that whereas clause.  This whereas clause reflects intent

6 that we get unconditionally our securities.  In other words,

7 the stated intent of the agreement is that we do not assume

8 risk of WMI nonperformance.  We do not assume risk of WMI

9 bankruptcy, we're supposed to be shielded from that, which

10 is -- and the only way to do that is that we swap

11 simultaneously.

12          Sixth, their position is pure fantasy.  This is the

13 commonsense part.  Your Honor, the OTS does not have magic

14 powers.  It does not have the ability to sprinkle fairy dust on

15 a security and change its fundamental nature, converting

16 something real, tangible, existing into something nonexistent

17 in the eyes of the law.  To be sure a security issue by one

18 legal entity may be replaced by a security issued by another

19 legal entity, upon trigger by a non-judicial third party and

20 upon their declaration.  We can do that agreement and we can

21 memorialize that agreement -- that arrangement in an agreement.

22          But the replacement cannot be accomplished without

23 taking steps of legal import.  You have to issue the

24 substituting stock.  You have to make it real, tangible,

25 deliverable.  You have to hold it in your hands.  And once its
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1 in your possession you can go ahead and facilitate the exchange

2 by giving it to me at the same time you take mine away.  But

3 you can't just declare an exchange would happen when the

4 security you're supposed to give me doesn't exist.

5          THE COURT:  Well, isn't that what your agreement

6 provided?

7          MR. STARK:  No, Your Honor.  Automatically exchange --

8 automatically means involuntary.  I have to give up upon --

9 when the condition precedent are achieved I give up and I have

10 no say in the matter.  But they have to first deliver to me --

11 prepare for the delivery of the thing that it is that I'm

12 supposed to get when I give it.

13          THE COURT:  Conditional exchange definition doesn't

14 say that.

15          MR. STARK:  The conditional --

16          THE COURT:  It says automatic -- the definition of

17 conditional exchange means if the OTS so directs --

18          MR. STARK:  Yes.

19          THE COURT:  -- the trust security then as needed shall

20 be exchanged automatically.

21          MR. STARK:  Right.

22          THE COURT:  For like amount of shares.

23          MR. STARK:  And, if Your Honor, if automatically means

24 that it goes poof and becomes something non-existent, then

25 what's the rest of the agreement for?  We've got six follow-up
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1 provisions that tell us what that -- what those two words are

2 supposed to mean.

3          THE COURT:  Well, section 2, the last paragraph, says

4 if it doesn't happen the trust security shall be deemed for all

5 purposes to represent --

6          MR. STARK:  No.

7          THE COURT:  -- depositary exchange.

8          MR. STARK:  No, it doesn't.  Let's go through that.

9          THE COURT:  Well, you're saying until receipts

10 evidencing.

11          MR. STARK:  No.

12          THE COURT:  But the receipts evidencing can't occur to

13 the other three steps occur is what you're saying.

14          MR. STARK:  Well, let's parse the language carefully

15 the last section --

16          THE COURT:  Okay.

17          MR. STARK:  -- it's really important.

18          THE COURT:  Okay.

19          MR. STARK:  Okay.  Because they conflate so much in

20 that, okay.

21          "Upon receipts evidencing series and depositary shares

22 are delivered" -- excuse me, "until receipts evidencing

23 depositary shares are delivered, or in the event such

24 replacement receipts are not delivered, any certificates

25 previously representing the trust securities shall be deemed

Page 70

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400



WASHINGTON MUTUAL, INC., ET AL.

1 for all purpose to represent the depositary shares.  Until the

2 receipts are delivered what's otherwise documenting it will be

3 deemed to be the other."  Okay.

4          That does not say --

5          THE COURT:  The certificates representing the trust

6 securities are deemed to be the deposits issued.

7          MR. STARK:  When they're for depositary shares.  Your

8 Honor, it's really important, Your Honor.  Let's make sure that

9 we really understand this.

10          THE COURT:  Right.

11          MR. STARK:  I have a receipt, I have a document  that

12 says I have a dep -- I have a certificate that reflects that I

13 own a trust beneficial interest.

14          THE COURT:  Right.

15          MR. STARK:  Okay.  And this agreement says that upon a

16 trigger it can be converted.

17          THE COURT:  Right.

18          MR. STARK:  It can be exchanged.

19          THE COURT:  Exchanged.

20          MR. STARK:  But it has to be exchanged into something

21 real.  That's what the whole section 2 says.

22          THE COURT:  All right.  It doesn't say that.

23          MR. STARK:  Immediately and unconditionally we'll

24 issue it, we'll deliver it to me upon the conditional exchange

25 event --
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1          THE COURT:  It says if you don't get it, it's deemed

2 to be --

3          MR. STARK:  And then --

4          THE COURT:  -- a depositary share.

5          MR. STARK:  Until the receipts.

6          THE COURT:  Right.

7          MR. STARK:  The receipts are just reflections of

8 what's otherwise happening.

9          THE COURT:  And even if receipts are never delivered,

10 bracket, [for any reason whatsoever], end bracket.

11          MR. STARK:  If I don't get my receipts that's true.

12 As long as the certificate that I'm exchanging into -- excuse

13 me, the security that I'm exchanging into exists.

14          THE COURT:  But it doesn't say that.

15          MR. STARK:  Your Honor, the entirety of section 2 says

16 that I deliver when I get, and it has to be in existence.

17          THE COURT:  It doesn't say that.  It doesn't say you

18 deliver when you get.  Even A doesn't say that.  A says you're

19 unconditionally obligated to surrender your certificate.  It

20 doesn't say after the preferred stock is issued after the

21 depositary shares are exchanged and delivered to you.  It

22 doesn't say that.

23          MR. STARK:  Your Honor --

24          THE COURT:  It says you're unconditionally obligated

25 to surrender it.

Page 72

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400



WASHINGTON MUTUAL, INC., ET AL.

1          MR. STARK:  I am unconditionally obligated, and their

2 unconditionally obligated at the same time to issue the stock.

3          THE COURT:  But then there's the qualifier at the end.

4          MR. STARK:  The qualifier at the end --

5          THE COURT:  If you don't get the receipt you're deemed

6 to be the depositary shares.

7          MR. STARK:  Your Honor, first of all, it's the receipt

8 of -- it's delivery of receipts of a depositary shares.

9          THE COURT:  I understand.

10          MR. STARK:  It has nothing to do -- I mean, this is

11 another important point.

12          WMI issues the stock, gives it to the depositary.  The

13 depositary, in turn, issues the depositary shares.

14          THE COURT:  Right.

15          MR. STARK:  Okay.  There is nothing in this last

16 paragraph, this last sentence, that in any way shape or form

17 impacts WMI's obligation to create the depositary shares by

18 giving the WMI stock.

19          THE COURT:  They have an obligation.  However, it does

20 deem your stock until the final step is taken.  It deems your

21 certificate to be a depositary share.  Isn't that what that

22 says?

23          MR. STARK:  I don't believe so, Your Honor, because

24 the depositary shares don't exist.

25          THE COURT:  Well --
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1          MR. STARK:  It can't be the aggr -- it's an

2 impossibility, Your Honor.  I can't exchange into air, and the

3 agreement doesn't contemplate that.

4          THE COURT:  It can't be deemed to be air?  Sure you

5 can.  Contracts you're going to say, you're deemed to be

6 something you are not.

7          MR. STARK:  I'm supposed to be exchanging into another

8 security.

9          THE COURT:  I understand.

10          MR. STARK:  Okay.  And what this last paragraph says

11 is that once you've created the security, once WMI has

12 delivered to the depositary, okay, because that's not here.

13          THE COURT:  But it doesn't say that.  It doesn't say.

14          MR. STARK:  Okay, let me try it this way.

15          THE COURT:  It doesn't say that your obligation to

16 surrender the certificate is premised on the other steps.  And

17 it doesn't say that you continue to hold trust securities.  It

18 says your trust securities, those physical documents you may

19 have, will be deemed to be something else.

20          MR. STARK:  Your Honor, this talks about pending the

21 delivery of receipts of depositary shares.

22          THE COURT:  Right.

23          MR. STARK:  It's the only thing it talks about.

24          THE COURT:  But they can't happen until all the other

25 steps happen, right?
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1          MR. STARK:  No, no, no, no.  Your Honor, there has to

2 be an exchange event.  I give you my securities, you give me

3 yours.  Okay.  Then they're right on one aspect of the papering

4 it up.  If I got the beneficial interest -- the word

5 "beneficial interest" in the security, we use that all the

6 time.  If I'm the beneficial interest holder because the

7 securities that I'm exchanging into exists, and because the

8 trusts have notated on the register that I'm now the owner, if

9 I haven't yet delivered the certificate and gotten the receipt

10 back of that, it's otherwise as a matter of law.  And that's

11 the UCC argument as well, that I'm still the owner.  And so the

12 fact that I haven't yet gotten the receipt back shouldn't

13 prevent the conditional exchange from happening because the

14 security exists and the trust has notated the fact that the

15 transfers happened.

16          THE COURT:  But that's not -- that's the last step.

17          MR. STARK:  It isn't, Your Honor.

18          THE COURT:  The last step is taken.

19          MR. STARK:  No, no, Your Honor, it isn't.  It says

20 that all of this is supposed to happen on the conditional

21 exchange.  It has to happen.

22          THE COURT:  Well, I'm not sure it says that.

23          MR. STARK:  Your Honor, I don't really believe it's

24 accurate at all to say that.  A contract can say that a

25 security can exchange into air, and leave challenged the
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1 defendants to come up with any case, any transaction, any

2 example at all where one security is converted, morphed,

3 transmuted, exchanged into air.  And they can't find that case,

4 that example.  It doesn't exist.  It doesn't happen, it never

5 happens.  That's what makes this the pixie dust fantasyland

6 argument.

7          It is true, Your Honor, all the time, every day of the

8 week, there are convertible securities.  I'm a company, I issue

9 a convertible bond, I issue a convertible preferred.  It

10 converts into another security of different priority of my own

11 capital structure.  It happens everyday of the week.  But it

12 never happens that you convert -- that you convert the security

13 of one entity into another entity.  Corporate formalities and

14 legal form are important.  You can't just call it something

15 that doesn't otherwise exist, that doesn't comply with the law

16 at all.  And this contract can't change that fact.  Okay.

17          It is no response to sort of say in this Fonjax case,

18 that we had a convertible security; a bond that converted into

19 our own stock.  What we're talking about here is a security of

20 one issuer that contractually will be exchanged to a security

21 of another issuer.  But that other security doesn't exist.  I

22 can't exchange into something that doesn't exist.  And that

23 certainly doesn't reflect a bargain of the -- a bargain that's

24 seven pages along reflect a simultaneous swap arrangement.  The

25 word automatically is being used far too great.  It renders the
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1 entire agreement nullity.

2          The last point, Your Honor, and this gets to the whole

3 point about the fundamental purpose of this financing

4 arrangement.

5          "Access to our trust securities as core capital was

6 there all the time."  WMI simply had to issue and deliver the

7 preferred stock.  That wasn't a very hard or difficult thing to

8 do.  It's kind of actually a simple burden.  They just chose

9 not do it.  And sadly for them, again, corporate formalities in

10 Delaware, in Washington, in New  York, in this bankruptcy court

11 are important.  They do, in fact, determine when a stock is

12 issued.  And that's -- was what is required by this agreement.

13          Your Honor, we're emphatic on this.  We think a

14 normal, natural real world interpretation of this exchange

15 agreement anticipates conditions precedent and concurrent.  It

16 says it in the agreement.  And it obligated WMI to issue and

17 tender the preferred stock upon a conditional exchange.  A

18 normal natural real world interpretation in the agreement

19 obligated the trust interest holders to deliver at that

20 conditional exchange.  If there was no conditional exchange,

21 because the thing that was supposed to exchange into doesn't

22 exist, then the conditional exchange can't have happened yet.

23 It will happen when they make it available to the exchange into

24 our security.  And when that event happens we will then be

25 involuntarily -- automatically involuntarily forced to exchange
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1 it.  But automatic doesn't mean it went poof and became

2 something else.

3          And the defendant's contention that we lost our title

4 upon the exchange event without the delivery by their part of

5 the preferred stock, or there can be in a conditional exchange,

6 denies the entire intent of the agreement to be an exchange.

7 It renders surplussage or reads out of the agreement huge

8 portions of the text.  The whereas clause, the conditional

9 exchange language, that provision that's in there that says

10 that WMI will deliver immediately and unconditionally.  And,

11 frankly, Your Honor, we have some colloquy and we may disagree,

12 but as I see the world and as I've read the cases, and we've

13 tested them to go and give us an example, a single example,

14 where something morphs from one issue into another, without the

15 other having given the thing to give back to us in exchange, we

16 don't think that makes commonsense, it's not how the world

17 works.

18          Your Honor, that takes us to the trust agreement.  You

19 don't have it?

20          THE COURT:  I do.

21          MR. STARK:  Okay.  This is for those who are keeping

22 score by affidavits.  This is McIntosh Affidavit Exhibit 3-D.

23          Now, the defendants urged the Court to focus here.

24 And so the exchange agreement, and that's wrong, we said it in

25 our papers, they acknowledged it.  WMI has no rights under the
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1 trust agreement.  It's not a party to it.  And you can take a

2 look on page 35, this is section 7.02.

3          7.02 excludes third party beneficiaries.  It says

4 "This trust agreement is for the exclusive benefit of the

5 parties hereto and the holders of the trust securities and

6 their respective successors and assigns.  And shall not be

7 deemed to give any legal or equitable right remedy or claim to

8 any other person whatsoever."  Means, that WMI cannot assert

9 any right under the trust agreement to excuse its performance

10 under the exchange agreement.  But I'll walk you through it

11 anyway.  I'll walk you through it because they base so much

12 argument on it, and because I think, frankly, it actually

13 further informs our interpretation of the agreement, and it's

14 consistent in so many ways.  So let's delve right in.

15          On page 22 -- this is section 4.08.  It goes on to

16 page 23 and little bit on 24.  And we'll parse the language

17 again.  4.08(a) says in the first sentence "If the OTS so

18 directs upon the occurrence of an exchange event each trust

19 security then outstanding shall be exchanged automatically for

20 a like amount of newly issued depositary shares."  It does use

21 upon the exchange event we automatically exchange.  But we

22 automatically exchange into "newly-issued" depositary shares.

23          I appreciate that that the first half of the sentence

24 feeds their argument that our security somehow went poof on the

25 exchange event.  But we're supposed to not go poof, we're
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1 supposed to be exchanged into "newly-issued" depositary shares.

2 Since there are no, never could be, and still don't today, be

3 newly-issued shares.  And there certainly weren't on the

4 exchange event and couldn't have been because they only come

5 into being after, or triggered by the exchange event.

6          The defendants reading incorporates a practical

7 impossibility.  To render the sentence meaningful, impossible,

8 you have to recognize that upon the occurrence of an exchange

9 event can't mean on the exchange event.  But, rather, it has to

10 mean following the exchange event.  It can follow closely, but

11 it can't be on that date because you have to do something, you

12 have to create the newly issued shares.  So -- but there's an

13 ambiguity there, let's read on and see if the following

14 provisions help clarify the ambiguity.

15          Second sentence "Upon the occurrence of a conditional

16 exchange..., then we get to a bunch of mechanics designed to

17 effectuate the exchange, much like what we had in the exchange

18 agreement, so we go to (a)(1).  "Each holder of trust

19 securities shall be unconditionally obligated to surrender to

20 WMI any certificates representing the trust securities owned by

21 such holder on the date and time provided in the next

22 succeeding paragraph."  Okay, so, again, we know, as we did

23 before with 2A in the exchange agreement, when we have a

24 conditional exchange, we have to "unconditionally" give up our

25 trust certificates, that's the deal as we understand it.
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1          (a)(2), "Upon the occurrence of a conditional exchange

2 effective on such date and time, the trustees shall and shall

3 cause the registrar and transfer agent to record in the

4 register WMI as the owner of the all the trust securities as

5 transferee from the holders of the trust securities immediately

6 prior to such date and time."

7          So the trust interests are registered as transferred

8 and registration, by the way, in Article 8 and well known in

9 the world, that's what transfers stocked uncertificated, and it

10 happens to WMI upon the occurrence of a conditional exchange

11 effective on such date and time.  And the trust holders again

12 remain trust holders until immediately prior to the date and

13 time of the conditional exchange.  So if we don't have a

14 conditional exchange then we didn't give up our securities and

15 they didn't give up theirs.  And that's perfectly consistent

16 with our reading of section 2(c) of the exchange agreement.

17          That takes us to (a)(3).  Don't have it?  I'm sorry,

18 I'm just -- forgive me.

19          THE COURT:  I have it.

20          MR. STARK:  "Upon the occurrence of a conditional

21 exchange, pursuant to the exchange agreement, WMI shall be

22 unconditionally obligated to issue to each holder in exchange

23 for each such trust security surrendered, a like amount of

24 depositary shares."

25          So here, again, WMI is "unconditionally obligated" to
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1 issue the depositary shares upon the occurrence of the

2 conditional exchange.  It's issuing these securities in

3 exchange for each trust security surrendered when we have that

4 conditional exchange.  So here, too, we've got this language

5 reflecting a simultaneous swap.  But, again, please appreciate

6 that WMI is not a party to this agreement.  And it's not a

7 third party beneficiary.  So why are we talking about WMI's

8 obligations in our trust agreement?

9          Well, first of all, it's pursuant to the exchange

10 agreement, so that establishes its obligations.  But what we

11 don't have here is a contractual obligation we can enforce

12 against them.  But what we do have is a creation of expectation

13 interests on the part of the trust holders.  Here's what

14 happens when you give up your securities, you get other

15 securities.  It's a simultaneous swap.  You don't give, I don't

16 give, that's the expectation created to you because we don't

17 have WMI here, it's the only reason why we're talking about

18 WMI's obligations.  And, again, that's perfectly consistent

19 with our read of section 2(b) of the exchange agreement.

20          4(a)(b) in the first sentence says "The conditional

21 exchange shall occur as of 8 a.m. New York time on the date for

22 such exchange set forth in the applicable OTS directive, or if

23 such date is not set forth in the directive, as of 8 a.m. New

24 York time, on the earliest possible date such exchange could

25 occur consistent with the directive, as evidenced by the
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1 issuance by WMI of a press release prior to such time."

2          So now we have a formal event.  Sort of like a

3 closing.  When we get all our ducks in a row, when all the

4 conditions precedent and concurrent have been achieved, then we

5 have a formal exchange at a particular time.  Certainly

6 furthers the idea that this is supposed to be a simultaneous

7 swap of securities and that swap is supposed to occur at an

8 exchange event.

9          Now, probably the most important provision is the next

10 sentence of 4.08(b), the second sentence.  "As of the time of

11 the conditional exchange all rights of the exchanging holders

12 of the trust securities, as each holder of a trust security

13 shall be unconditionally obliged to surrender to WMI and all

14 rights of the exchanging holders of trust securities as

15 beneficiaries of the trust shall cease.  And such persons shall

16 be, for all purposes, solely holders of depositary shares and

17 WMI shall be the holder of all outstanding trust securities."

18          This is a critical sentence.  They agree in their

19 presentation this is a critical sentence.  "As of the time of

20 the conditional exchange all rights of the exchanging holders,

21 as trust beneficiaries, shall cease.  And they shall be for all

22 purposes holders of depositary shares.  And WMI then shall be

23 the holder of the outstanding trust securities."

24          Could it be clearer.  We don't give our securities

25 until the time of the conditional exchange.  We become holders
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1 of depositary shares at the time of the conditional exchange.

2 WMI becomes the holder of the trust securities at the time of

3 the conditional exchange.  And if we don't have a conditional

4 exchange because WMI did not deliver immediately and

5 unconditionally its securities to the depositary so that the

6 depositary could give us the depositary shares we're supposed

7 to get as of the conditional exchange, we didn't have a

8 conditional exchange.  I don't see how it possibly could be

9 read any other way.  We swap together, simultaneously, or we

10 don't swap at all.

11          4.08(c), the first sentence.  "Within thirty days of

12 the occurrence of an exchange event, and in connection

13 therewith, the issuance by the OTS of a directive requiring a

14 conditional exchange, the trust shall mail or cause to be

15 mailed to each of the holders of record of the trust securities

16 immediately prior to such conditional exchange notice setting

17 forth (1) the occurrence of the exchange event, and directive

18 requiring a conditional exchange, and (2) instructions where

19 such holders of record shall deliver the certificates

20 representing the trust securities in exchange for the

21 depositary shares.

22          So we're sending notice to the exchange that -- we're

23 sending notice out to the trust holders the exchange event

24 occurred.  So now you have to -- so now you're going to have to

25 tender your certificates in exchange for depositary shares.
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1          Appreciate, please, Your Honor, that the notice goes

2 to holders "Immediately prior to the conditional exchange."  It

3 does not say the notices being sent out immediately prior to

4 the exchange event.  In other words, we have a record date.

5 And that record date is the conditional exchange, not the

6 exchange event.  So, again, practicality, legally, it must be

7 that the conditional exchange and the exchange event -- excuse

8 me, it must be that the conditional -- it's the conditional

9 exchange and not the exchange event that prompts the "automatic

10 exchange" referenced in 4.08(a).  It has to be that we do it

11 later at that conditional exchange, just as we suspected

12 earlier.

13          The second sentence of that section "WMI shall,

14 pursuant to the exchange agreement, deliver to each such holder

15 of record of this -- of the trust securities a like amount of

16 depositary shares upon surrender of the certificates

17 representing trust securities."  So WMI must deliver depositary

18 shares per the exchange agreement when it receives the

19 certificates representing the trust's interests.

20          Go back to 4.08(a).  The trust certificates are not to

21 be delivered until -- excuse me.  The trust certificates are to

22 be delivered "Upon the occurrence of a conditional exchange."

23 So WMI is obligated to deliver the depositary shares

24 simultaneously with our delivery of trust interests.

25          Again, for the eighteenth time we have a reflection of
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1 a simultaneous swap I give when I get; when we have the

2 conditional exchange.

3          Last sentence "Until certificates representing the

4 depositary shares are delivered, or in the event such

5 replacement certificates are not delivered for any reason,

6 including without limitation, failure by the holder thereof to

7 surrender such certificates, any certificates previously

8 representing trust securities shall be deemed for all purposes

9 to represent depositary shares."  This is our colloquy before,

10 Your Honor.  This is their argument.  Until the certificates;

11 the receipts, reflecting what doesn't exist according to their

12 theory, is received will deem what we have as being the

13 equivalent of the other.

14          The receipts, the certificates are not what's

15 important, they got to give me the certificate -- they got to

16 give me the actual issuance of the stock, it has to be waiting

17 for me.  And they have to note that there's a transfer on the

18 registrar.  Then they can paper it up, they can paper it up

19 after the fact.  That's fine.  But you have to give me the

20 thing, you have to have the conditional exchange and we can

21 paper this part up later.  You got to give me the stock I'm

22 supposed to get on the conditional exchange.

23          THE COURT:  But that's not what this says.

24          MR. STARK:  It does, Your Honor, it does.  We've gone

25 through each and every section, each and every sentence.
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1 Everything happens.

2          THE COURT:  But, hold on.  That makes no sense.

3          MR. STARK:  Okay.  It does, Your Honor.

4          THE COURT:  What does this sentence mean then?

5          MR. STARK:  It means --

6          THE COURT:  If you don't have to give up your TPS and

7 you still hold them until you get --

8          MR. STARK:  No.

9          THE COURT:  -- something in exchange for it.  What

10 does this last sentence mean?

11          MR. STARK:  Let me try it this way, Your Honor.  Okay.

12          I issue -- I'm a corporation and I issue

13 uncertificated stock, and you own my stock.

14          THE COURT:  Okay.

15          MR. STARK:  And you want to sell the stock.  Okay.  I

16 write a notation on my ledger that shows that you transferred

17 the stock.  We don't have to certificate it.

18          THE COURT:  Talk about it in this circumstance.

19          MR. STARK:  Okay.  You have receipts.  Here what we

20 have --

21          THE COURT:  Now here we're talking about the actual

22 certificates.

23          MR. STARK:  Certificates, right.  Okay.

24          THE COURT:  But you're saying there has to be a

25 simultaneous --
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1          MR. STARK:  There has --

2          THE COURT:  -- a simultaneous exchange.

3          MR. STARK:  No, what I --

4          THE COURT:  What for what for there to be a

5 conditional exchange?

6          MR. STARK:  There has to be a simultaneous exchange of

7 existing securities.

8          THE COURT:  Uh-huh.

9          MR. STARK:  Then once we have that exchange because

10 they've created them, they've put them in the depositary and

11 they've made a notation on the record that I'd get it.  Okay.

12 After the -- and that's all the law requires -- now the

13 transfers happened.  Then after the fact they can send me a

14 receipt that says that the transfer happened.  It's kind of

15 like going into a store and buying something.  The transfer

16 happened, I got a receipt after the fact to prove it, but it

17 still happened as a matter of law.  I have a security, they

18 need to create a security and then we swap it.  Okay.  If they

19 don't create the security the law will have it that the

20 transfer doesn't happen, the receipt is irrelevant, actually,

21 to whether or not the transfer happens, I can't convert

22 something into nothing.  The fact that I don't have a piece of

23 paper that said oh, by the way, that transfer, something --

24 nothing didn't happen, that's not important.  The transfer has

25 to be into something.
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1          This provision only talks about what do we do with the

2 certificates, the receipts, that reflect what transferred or

3 didn't transfer.  In all of the preceding sentences; sentence

4 after sentence, clause after clause says that we all do it at

5 the same time, we transfer, I give when I get, and then after

6 the fact they can send me a receipt or certificate saying you

7 had that transfer.

8          THE COURT:  But what did you get in exchange for your

9 TPS?

10          MR. STARK:  Nothing, that's the point.

11          THE COURT:  No.  What did you get before this sentence

12 in the simultaneous exchange you think should have happened?

13 What would you have --

14          MR. STARK:  I got nothing.

15          THE COURT:  -- gotten?  What would you have gotten?

16          MR. STARK:  I would have gotten the depositary shares.

17 But for --

18          THE COURT:  No, you wouldn't have.

19          MR. STARK:  Yes, I would.  Absolutely would have.

20          THE COURT:  But this says until you get those

21 certificates you're deemed to have them.

22          MR. STARK:  Pardon me, Your Honor.  One minute.

23          THE COURT:  I mean, I don't think you can have it both

24 ways.  You can't require --

25          MR. STARK:  Your Honor, I'm --
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1          THE COURT:  -- a simultaneous exchange of something

2 and then have this last sentence that says if you, on your

3 side, don't get something, it's still deemed to --

4          MR. STARK:  No, no, no, no, no.  I -- we're not

5 running from this sentence at all.  We just have a

6 misunderstanding about what it means.

7          THE COURT:  Right.

8          MR. STARK:  Let me try to explain it again.  Okay.

9          I have a security.

10          THE COURT:  Yep.

11          MR. STARK:  WMI has to prepare securities for delivery

12 to me.  Okay.  But for -- forget about this language for a

13 second.  You asked me the question what do I get -- except for

14 this provision.  At that conditional exchange --

15          THE COURT:  What do you get?

16          MR. STARK:  -- I get an interest in the depositary

17 shares, which, in turn, are backed by the WMI preferred stock.

18 Okay.  I am looking to try to exchange, to have a

19 transaction --

20          THE COURT:  So tell me what had to actually be

21 exchanged for their to be a conditional exchange?  What

22 physical document, if anything, had to actually be

23 simultaneously exchanged for there to be conditional exchange?

24          MR. STARK:  WMI had to deliver a certificate to the

25 depositary that reflected the issuance of the preferred stock.
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1 We'll get into the depositary agreement in a minute.  That

2 actually reflects the transfer of preferred stock from WMI to

3 the depositary.

4          THE COURT:  That's --

5          MR. STARK:  The depositary then has to notate on the

6 register that a transfer has happened, that my securities were

7 taken from me, given to WMI and then place them instead, we

8 became the beneficial owners of the depositary shares.  That's

9 what had to happen at the conditional exchange.  I did not then

10 need to get a receipt proving to me that I have it.  I did not

11 then need to get a certificate proving that I actually then

12 have ownership interest in these depositary shares, because at

13 that time they were uncertificated and the notation on the

14 registry was enough to reflect the transfer as a matter of law.

15 The certification of it after the fact that doubly belt and

16 suspenders reflect the fact that the swap happened.  It was

17 good enough the first time if they note on the registry that

18 I'm now the new owner of the depositary shares, getting a

19 certificate after the fact that otherwise proves what otherwise

20 happened as law on the registry, is a nice thing but doesn't

21 get in the way of the transfer happened.  They didn't issue the

22 stock.  They didn't deliver the certificate to the depositary.

23 So the depositary didn't make a notation in uncertificated form

24 that the transfer happened.

25          Those are the circumstances of legal importance.
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1 Those are the things that reflect as a matter of law that I

2 became an owner of something real on the conditional exchange

3 date.  This only talks about certificates and receipts coming

4 after the fact to reflect again what otherwise occurred --

5 should have occurred as a matter of legal import on the

6 conditional exchange.  We have uncertificated stock trading

7 hands every single day.  And it's done by way of the

8 corporation of the trust noting on the register that the

9 transferred happened.  You don't need to get a physical

10 certificate to make that happen.  You don't need to have a

11 receipt from your broker that says by the way, you now own it.

12 It otherwise happened as a matter of law.

13          THE COURT:  Uh-huh.

14          MR. STARK:  What this says is we've previously made a

15 notation on the conditional exchange date that you're now the

16 owner, and here's a certificate proving it, just in case, so

17 you can put it in your safe for safekeeping.  Okay.  It doesn't

18 matter.  The matter of legal import has already occurred if the

19 conditional exchange happens.  And this doesn't obviate,

20 doesn't forgive, doesn't nullify the obligation on WMI's part

21 to actually issue the preferred stock to the depositary and the

22 depositary to make the notation.  That's the matter of legal

23 import; that now I'm an owner.  All this says is the

24 subsequent --

25          THE COURT:  Registration --
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1          MR. STARK:  Yes.

2          THE COURT:  -- is what you think had to occur --

3          MR. STARK:  Absolutely.

4          THE COURT:  -- registration of the preferred stock in

5 your name -- that positive shares in your name and the

6 registration of the TPS and --

7          MR. STARK:  Yes.  Two --

8          THE COURT:  That's what you think happens.

9          MR. STARK:  Well, there's two things.  First, WMI has

10 to deliver the preferred stock to the depositary.  Okay.  Then

11 the depositary has to create a register for the depositary

12 shares that's backed by the WMI preferred stock.  And then they

13 have to note that we're now the owners of it.

14          THE COURT:  Uh-huh.

15          MR. STARK:  Article 8, and everyday in massive

16 quantities on Wall Street that's how people exchange stock.

17 Neither happened.  Those are matters of significant grave legal

18 import.  And neither happened here.

19          And what they're saying is the receipts, the

20 documentation from your broker that said that that matter of

21 legal import has, in fact, happened, which is unnecessary for a

22 lawsuit, it's just proof of it happening.  Okay.  Because its

23 belt and suspenders, that we're not going to say is a condition

24 precedent, because you're otherwise noted as being the owner.

25          THE COURT:  Okay.
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1          MR. STARK:  So in sum, Your Honor, just like in the

2 exchange agreement, what we have here is an agreement to

3 simultaneously swap our securities on the conditional exchange

4 date.  We give up our securities when we receive the depositary

5 shares.  In matters of legal import it's recorded.  You don't

6 give me the securities, you didn't issue them, I don't give you

7 mine.  They've never delivered, they can't deliver today, so I

8 never gave mine.  That's what 4.08 provides.  And, again, this

9 doesn't work for WMI and JPMorgan.

10          They argue that this agreement doesn't contemplate a

11 swap.  They took our securities automatically on the exchange

12 agreement, because automatically the one word appearing doesn't

13 mean involuntary, it means that mine goes poof and that I'm now

14 in some fictional fantasyland.  And the actual issuance and

15 delivery of stock, the deposit with a depositary, the recording

16 and the delivery of the shares, were nothing but, as they say

17 ministerial functions, issuing stock and noting on the registry

18 that they've traded, is a ministerial function.

19          I'm sure Goldman Sachs doesn't agree, or JPMorgan

20 doesn't agree that it's a ministerial function to issue stock

21 and note the exchange on the registry.

22          In other words, they think this contract obligates us

23 to deliver on credit to WMI.  We assume the risks when the

24 agreements say we don't.

25          And the agreement does -- the argument does no better
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1 with the trust agreement than it did with the exchange

2 agreement.  And for much of the same reasons.  It counters the

3 often stated purpose, again and again and again, in both

4 agreements that we're doing a simultaneous exchange.  It

5 renders the whole idea of a conditional exchange as a second

6 event, an event of importance, and event that now has a date

7 and a time associated with it, an actual exchange it says

8 that's irrelevant.

9          It absolves WMI of its express obligation "Pursuant to

10 the exchange agreement to immediately and unconditionally issue

11 the preferred stock, deposit with a depositary and enable the

12 depositary to actually notate that we are now the owners."  It

13 reads out in the agreement all of the language in 4.08 calling

14 for this simultaneous swap "Upon the conditional exchange."

15 And it continues the fantasy idea that we gave up something for

16 nothing, for something nonexistent and that's the exchange.

17 You can't creatively interpret out of this.  It's not

18 consistent with commonsense.

19          Let's get into the depositary agreement, because I

20 actually think it will be helpful.  Your Honor, you have in

21 front of you for those?

22          THE COURT:  I do.

23          MR. STARK:  Keeping track it's Coffey Affidavit

24 Exhibit K.

25          Then I'll actually talk to you about it, which is kind
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1 of interesting.

2          And this is what I said before what WMI is supposed to

3 do to issue the preferred stock and deposit it with the

4 depositary per the exchange agreement.

5          And then it also says once the depositary has the

6 preferred stock in hand the obligations of section 2(d) of the

7 exchange agreement kicks into effect.  The depositary issues

8 the depositary shares backed by the preferred stock, and WMI

9 delivers the depositary shares to the trust holders in exchange

10 for the trust interest on the conditional exchange.

11          Your Honor, in the version that I have here there's no

12 numbering of the page.  I don't know if the version you have

13 has numbering at the bottom of the page.

14          THE COURT:  No.

15          MR. STARK:  But I have Bates stamps.  Do you have WMI

16 PC?

17          THE COURT:  I do.

18          MR. STARK:  Okay.  So what I -- I'd ask Your Honor to

19 do is go to the Bates stamp that actually ends 006.  Thank you.

20 It's section -- it's actually a carryover, we can actually

21 start on 005, please.  It's section 2.02.

22          THE COURT:  I have it.

23          MR. STARK:  "Deposit of stock, execution and delivery

24 of receipts in respect thereof."

25          Now, we can parse the language specifically just like
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1 I did with the trust agreement and with the exchange agreement,

2 I'm happy to do that.  Or I can just proffer really quickly

3 what it says, and then we can go through it backwards if you

4 like.

5          What it says is that "Subject to the terms and

6 conditions of the exchange agreement" -- so, again, all

7 ambiguities are resolved in favor of the exchange agreement,

8 not the trust agreement, "WMI is to deliver the stock to the

9 depositary in certificated form."

10          THE COURT:  Uh-huh.

11          MR. STARK:  Well, that's interesting, because as I

12 said before you can deliver stock in uncertificated form.  But

13 this agreement says specifically WMI you must give me a

14 certificate to show me that you have preferred stock.  It

15 further says that that certificate must be properly endorsed.

16 Okay.  So now we're endorsing the certificate.  We're going

17 very formal here.  And it further, "That certificate must be

18 accompanied by a written order by WMI directing the depositary

19 to deliver receipts of the depositary shares."

20          Okay.  So now not only are we handing to them a dually

21 endorsed stock certificate saying you now have depositary, this

22 preferred stock.  You also must separately give them a written

23 order saying now you must take and create the depositary shares

24 available for delivery of receipts.  And upon receipt of the

25 preferred stock certificate and the written order the
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1 depositary shall execute and deliver receipts evidencing the

2 depositary shares, and you will make notation of the transfer

3 that the -- of these securities.

4          Now, this is a long agreement, it's twenty-odd pages,

5 single-spaced.  It's not signed -- it is signed by WMI,

6 obviously, since it tells them what they have to do.  It

7 probably was written by their lawyers; pretty expensive

8 lawyers.  Tells them very clearly what they have to do at that

9 conditional exchange, how they're supposed to do it.

10          And it also says that there are two very real and two

11 very distinct things that need to happen.  You must deliver

12 possession of the preferred stock; the WMI preferred stock, and

13 then secondarily, the depositary issues the depositary shares.

14          We've actually asked ourselves why do you think they

15 did it this way.  There's no real answer in any of the

16 depositions except possibly for this, that there's only a set

17 amount of preferred stock authorized, but they had to issue a

18 whole lot more of the depositary shares in order to effectuate

19 the exchange.  So this is actually an enabling provision for

20 the company.  It enabled them to take a small number of shares

21 and magnify them and distribute them out widely.  That's why

22 you have that fractional situation there, fractional shares.

23          This was important to the company, it actually had

24 purpose and meaning.  And as we said before, as a matter of

25 admitted fact, WMI did not deliver the depositary of the
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1 preferred stock certificates.  WMI did not deliver to the

2 depositary the written order directing the depositary deliver

3 receipts of the depositary shares.  And so the depositary did

4 not execute and deliver the receipts, they did not reflect that

5 there would be a transfer.  The holders of the trust interest

6 received nothing.  This very lengthy document, written in small

7 print, prepared by their lawyers, we presume, was clearly and

8 completely ignored by WMI before the bankruptcy case, of its

9 own volition.

10          Because of that we contend, because they chose to

11 ignore the document that they presumably drafted, but certainly

12 signed and know how that read, we now find ourselves here

13 today.

14          Now, Your Honor, we've gone through in finite detail

15 these agreements, and I'm hopeful that I breathed some life

16 into them, at least, certainly with respect to our

17 interpretation of them.

18          Count II of our complaint --

19          THE COURT:  Because you've exceeded your time now, how

20 much longer do you think you might be?

21          MR. STARK:  I actually am -- I've got -- I'm not going

22 to discuss the counts at the end, Your Honor, going on Monday I

23 understand it.  I'll move rapidly.  I appreciate that, Your

24 Honor.

25          Count II in our complaint focuses on Article 8 of the
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1 UCC.

2          UNIDENTIFIED SPEAKER:  (Inaudible statement).

3          MR. STARK:  I'm sorry.  Count II of the complaint

4 focuses on Article 8 of the UCC; the Uniformed Commercial Code.

5 It's a foundational contract law principle.  I think you learn

6 it in the first week of contracts class.  That you don't write

7 a contract on a blank slate, but the applicable surrounding law

8 is incorporated into the contract as an implied term.  It helps

9 inform the interpretation.  And we cite a bunch of authorities

10 for that proposition in the brief, including, especially,

11 Williston on Contracts.  Who says "Contractual language must be

12 interpreted in light of existing law, the provisions of which

13 are regarded as implied terms of the contract."

14          As we observed in the exchange agreement -- the

15 exchange agreement contemplates a conditional exchange of

16 securities.  The law governing transfers of securities is

17 Article 8 of the Uniform Commercial Code.  It's titled

18 "Investment Securities" and it does, in fact, state -- and, by

19 the way, the UCC article; Article 8, is in all of the states

20 applicable here; Delaware, New York, Washington.  So it's not

21 really an issue about that.  And it does create an

22 interpretative backdrop about how we're supposed to interpret

23 this.  And it does help us actually answer the question.  Did

24 WMI take our securities in the way that they think that they

25 did without doing anything further pre-petition.  And could WMI
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1 legally exchange our interests into unissued and, therefore,

2 nonexisting depositary shares.

3          This is 8.301, and it tells us how to deliver

4 securities.  3.01(a) tells us how to deliver certificated

5 securities.  You actually hand over possession of a

6 certificate, and you hand over a certificate to an agent who

7 then informs the transferee that I got possession.

8          3.01(b) tells us how to deliver an uncertificated

9 security.  You register it on the register of the new owner.

10 Or you register an agent as the new owner and the agent then

11 acknowledges that he hold -- acknowledges to the issuer that

12 he's holding on someone else's behalf.

13          So the WMI take trust instruments pre-petition, while

14 the UCC, as implied into our agreement would say no, the trust

15 interests were certificated, that's McIntosh Affidavit 2(A)

16 through (I), those are the certificates.

17          In fact, the exchange agreement expressly contemplates

18 that these certificates would be delivered to WMI.  But prior

19 to the petition date WMI did not take possession of the

20 certificates.  Nor were the certificates transferred to WMI's

21 agent.

22          Of course,  WMI did not deliver depositary shares

23 consistent with 8.301.  Those certificates were not issued or

24 certificated, and presuming that the delivery of an

25 uncertificated security that's not yet in existence is even a
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1 legal possibility, they didn't deliver the uncertificated

2 depositary shares at all even if it was an uncertificated

3 series, because there's no register of the transfer on the

4 applicable registry.  Just as we said when talking about the

5 depositary agreement, this -- Article 8 simply -- further

6 memorializes and informs how we're supposed to deliver stuff

7 and helps inform the interpretation they didn't do it under the

8 depositary agreement, Article 8 says you didn't do it under the

9 exchange agreement.

10          Now, they try to evade Article 8 in four ways.  They

11 argue that the agreements opt-out of Article 8.  But to opt-out

12 under the law in Delaware is pretty clear, you have to say so

13 "expressly and clearly."  But we don't say here expressly and

14 clearly we're opting out of Article 8.  Quite the contrary, we

15 incorporate the same concepts.  You've got a registration, you

16 got to register, and you've got to note the transfer on the

17 register and you've got certificates that are supposed to

18 transfer, neither of those things happened.  That's all

19 consistent with Article 8.

20          They contend that WMI was not a purchaser of

21 securities for 3.01.  And a purchaser is defined under

22 12.01(b)(29) and (30) of somebody who takes in a voluntary

23 transaction.  It seems like what we have here.  And they say

24 no, no, no, it's not a voluntary transaction, it's involuntary,

25 it's being taken away from you.  Well, it's not like a court
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1 has taken it from us, because you entered a judgment against us

2 and you're taking our assets away from us.  We entered into an

3 agreement.  And that agreement says "When some third party

4 issues a trigger then it happens."  But we entered into this

5 agreement, financial individuals, uncoerced parties, we entered

6 into these financing arrangements in our best economic

7 interests.  That's a voluntary arrangement.  They are a

8 purchaser.

9          They argue that 301's delivery requirements is

10 irrelevant because they achieved control.  They made it in the

11 brief, they didn't dare argue that here.  I'll just run through

12 it quickly.  "To do control for uncertificated security you

13 have to -- it requires delivery to the purchaser."  While, as I

14 said before, there hasn't been delivery.  "And, alternatively,

15 the issue of states in it's agreement to comply with the

16 purchaser's instructions."  Well, we have no evidence at all

17 that the trust; the issuer, of the -- excuse me, the

18 depositary -- excuse me, the trust, because of the trust

19 certificates, there's no evidence at all that there's

20 compliance with any instruction.  In fact, it's admitted there

21 have been no instructions.  And, in fact, in JPMorgan's brief

22 it says "Neither JPMorgan or WMI have done anything to reflect,

23 memorialize, manifest control," they've simply done nothing

24 while this issue's been -- working it through.

25          Lastly, I talk about constructive delivery.  To do
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1 this constructive delivery you have to have a clear and express

2 writing that reflects the intent of constructive delivery.  And

3 the problem with that is that actual transfer of physical

4 possession has to be impractical.  The law is very clear on

5 that.  It has to be an impracticality.  Well, here it was

6 simple and easy and they knew how to do it because they wrote

7 the agreement.  They had to dually endorse the certificates,

8 send it over, have it notated on the registry, and they just

9 didn't do it.  So that doesn't work for them.

10          So we think Article 8, as implied into the agreement,

11 helps inform what delivery means to the extent the exchange

12 agreement doesn't tell you.  It talks about delivery at a

13 conditional exchange, but now delivery is defined for you.  The

14 registrar makes notation or certificates and they didn't do it.

15 Title remains with my client.

16          Now, 3 -- I appreciate I'm running out of time, or

17 I've run out of time.  365(c)(2) I think they're right; your

18 Honor has to find that title didn't transfer pre-petition for

19 365(c)(2) to kick into effect.  But I think if Your Honor finds

20 that under the agreement that title didn't transfer that's the

21 end for them.  Because 365(c)(2) says about as clear as day

22 that you can't assume a contract for the issuance of a security

23 of the debtor.  Okay.  This is an agreement to swap securities.

24 It didn't happen if the conditional exchange didn't happen, and

25 title didn't transfer.  There's material performance due on
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1 both sides.  I got to give and they got to give.  Neither

2 happened, it's executory, they can't assume it as 365(c)(2)

3 says clearly.  And, frankly, the reference to legislative

4 history, if there's anything, it's offensive, because, of

5 course, we're giving up value for that which -- equivalent of a

6 financial accommodation.  These certificates which we think

7 title belongs to us are being taken for nothing.

8          The final point, Your Honor, and I'll be very brief,

9 is the case impact.  I hear them complain with wailing cry,

10 loud and clear, that notwithstanding what the law is it's

11 applicable here, it just would be terrible to rule in our favor

12 the for want of a now speech because we're just bad arbitrages

13 who brought late.  We hear it time and time and time again,

14 Your Honor.

15          I should note, Your Honor, that about twenty-five

16 percent of the trust owners are in my group.  And certain of

17 those holders did, in fact, buy before the collapse.  They're

18 not arbitragers.  And, certainly, the seventy-five percent of

19 other holders are not looking at this as arbitragers, they

20 believe that what we're doing here is protecting their rightful

21 entitlements to property.  And, regardless, as I look around

22 the room I don't see a single innocent in this room.  All of

23 these lawyers that are here are representing hedge funds, or

24 banks, wanting more and more and more.  We're no different than

25 any of these other people here who are representing or
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1 placating those interests.

2          Third, as I referenced before many times, the problem

3 that JPMorgan and WMI find themselves in now is of their own

4 doing.  They had this big, thick twenty-page document; a

5 depositary agreement, that told them what they had to do and

6 they ignored it.  They built a settlement on a legal -- a

7 faulty legal foundation that that agreement is meaningless and,

8 in turn, the exchange agreement is -- they can walk away from

9 it, their obligations and the legal impact is meaningless.  If

10 it comes collapsing down on them, it's of their own volition,

11 not ours.

12          And most important, Your Honor, what we're supposed to

13 be doing here, is law, not equity.  Did title transfer is a

14 question within this Court's legal jurisdiction, not as a court

15 of equity.  And that's perfectly appropriate because corporate

16 formalities are important in this world.  And corporate

17 formalities are important in this court of all courts.

18          And enforcement of corporate financing arrangements by

19 their terms is critically important in bankruptcy courts.

20 There is no room for imposition of after the fact equity in

21 corporate finance because there must always be predictability.

22 I know what my deal is and it's going to be enforced in this

23 court or there won't be lending.

24          So in the end, it has to be enforced according to its

25 terms.  They didn't satisfy their obligations, they didn't
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1 deliver the preferred stock, they didn't enable the delivery of

2 the depositary shares, there was no conditional exchange.  We

3 did not tender, because there was no conditional exchange, we

4 retain ownership today.

5          Summary judgment should be granted for the plaintiffs

6 Your Honor.

7          THE COURT:  Okay, thank you.

8          UNIDENTIFIED SPEAKER:  Your Honor, can I ask the

9 Court's indulgence, for a five-minute break before the

10 responses.

11          THE COURT:  Sure, let's take a break.

12          UNIDENTIFIED SPEAKER:  Thank you.

13      (Recess from 3:26 p.m. until 3:40 p.m.)

14          THE CLERK:  Is everyone ready?

15          UNIDENTIFIED SPEAKER:  Yes, thank you.

16          THE CLERK:  All rise.  You may be seated.

17          THE COURT:  All right.  Rebuttal; response.

18          MS. FRIEDMAN:  So, again, Stacey Friedman from

19 Sullivan & Cromwell on behalf of JPMorgan Chase.

20          I think I can keep this to five minutes, maybe less.

21          THE COURT:  Good.

22          MS. FRIEDMAN:  I actually do agree with the plaintiffs

23 on certain things, corporate formalities matter.  The

24 agreements completely matter.  It just so happens the

25 agreements are entirely clear that an automatic exchange
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1 occurred.  And I think if you look at each agreement they

2 looked at and just roll through them very quickly and you ask

3 yourself what is its purpose and what do its words say it's an

4 inescapable conclusion.  They ended up -- I'll sort of work

5 backwards.

6          They ended on the depositary agreement.  The

7 depositary agreement it does say once you're getting ready to

8 issue certificates what you should do you should engrave them.

9 It tells you how to engrave them.  It doesn't tell you anything

10 about the conditional exchange.  It doesn't mention the term

11 conditional exchange.  It doesn't tell you about the timing of

12 that, it doesn't give you a condition precedent, it doesn't

13 answer the question that's before the Court.

14          The exchange agreement, it says a lot.  A lot that

15 should follow on the occurrence of the exchange event.  They

16 spent time on a whereas clause about what should be made

17 available, not what's going to be available at the time of the

18 exchange agreements, terms are affected.  What will be made

19 available.  It's not a condition precedent, it doesn't stop the

20 automatic exchange.  It doesn't void the automatic exchange.

21          All you need to know for the exchange is -- and if

22 you'll put up slide 9, if I could ask you to, is what's in the

23 trust certificates.  These are the rights, the privileges, the

24 restrictions, the preferences, the terms of the trust

25 securities.  This document is signed by WMI, it's signed by
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1 WMPF; which is our client.  It's binding on them.  And it tells

2 you exactly what the procedures for the procedures pursuant to

3 which each trust security, then outstanding, shall be

4 exchanged.  And it points you not to the exchange agreement,

5 not to the depositary agreement, to the trust agreement.  And

6 it cites you specifically, Your Honor, to section 4.08.

7          If you look briefly back at slide 8 that slide cannot

8 be clearer.  It's an automatic exchange.  We've heard a lot

9 about I need it to be simultaneous.  Your Honor, nothing could

10 be more simultaneous than automatic.  And we've talked a lot

11 about a construction of well maybe the conditional exchange

12 actually doesn't occur until all these other steps, look at the

13 B paragraph -- look at 4.08(b), "The conditional exchange shall

14 occur as of 8 a.m. the next day when the press release goes

15 out."   Not when all the other things that followed upon the

16 occurrence that are spelled out in the other agreements, might

17 happen, 8 a.m. the next day.

18          And then you have the savings clause.  And I'm not

19 going to -- I'm not going to cover that again, because I think

20 your Honor fully understands our position on that.  But I will

21 tell you, Your Honor, I'm not selling them a unicorn.

22          Stock is rights.  And they are beneficial owners of

23 preferred stock of WMI, and they may not be happy with that

24 exchange, but that is the exchange that is in the contracts and

25 that is what they are.
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1          If you go to page 25 of our slides, it is not a

2 unicorn.  On each issuance of the trust securities WMI amended

3 its articles of association.  It took out of its allocation of

4 preferred stock and it put off to the side exactly what these

5 people bargained for.  And it said it will be issued if there's

6 a conditional exchange and only if it's a conditional exchange.

7 Meaning two things.  It was said aside specifically for them,

8 not as a unicorn, but as a real and tangible right, that they

9 would get.  And it would come into existence and be issued if

10 that conditional exchange were to occur.  And there's one

11 condition present to that conditional exchange, and that is OTS

12 action, and is uncontroverted in this action that that action

13 was taken.

14          And if you go to this next slide; slide 25.  This idea

15 that you have okay, well, maybe the unicorn exists, but if you

16 don't walk it across to the street -- to the depositary you

17 don't have issuable depositable share -- you don't have

18 depositary shares, they again forget to point to the

19 definition.  You don't need the depositary shares in existence

20 at the time of the conditional exchange.  It's in the

21 definition; issuable.  Not issued, not in their hands, not

22 already done.  Issuable.

23          And then if you go back; slide 7, please.  To the

24 summary that was in every offering circular that went with the

25 title of these securities automatically exchangeable in
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1 specified circumstances.  The specified circumstances

2 summarized in the offering circular are completely consistent

3 with the agreements.  And no action will be needed by them, by

4 WMI, by WMB, by the trust, it will be automatic at the time of

5 the exchange.

6          If Your Honor has any questions, I'd be happy to

7 answer them.

8          THE COURT:  No, thank you.

9          MR. STROCHAK:  Your Honor, I don't have anything

10 further.  Thank you very much.

11          THE COURT:  All right, thank you.  No, no.  Nothing

12 more.

13          All right.  Let's take a short break and then I'll

14 hear the Dime warrants.  I'll hold this matter under advisement

15 and rule in connection with the confirmation.

16          I'll hear the argument on the Dime warrants summary

17 judgment next then.

18          MR. STROCHAK:  Thank you, Your Honor.

19      (Recess from 3:46 p.m. until 3:50 p.m.)

20          THE CLERK:  All rise.  You may be seated

21          MR. STROCHAK:  Good afternoon, again, Your Honor.

22 Adam Strochak, Weil Gotshal & Manges for the debtors.

23          I'll be presenting our argument on the summary

24 judgment motion.

25          THE COURT:  Okay.
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1          MR. STROCHAK:  Let me start with just a very brief

2 review of some of the key documents that we think are

3 dispositive of the motion.  The key question that is before the

4 Court in the summary judgment motion is how to characterize the

5 dime warrants for purposes of bankruptcy.  Are they equity

6 interests, which is what we contend, or are they claims.

7          And the very straightforward simple answer to that

8 question is found in quite unambiguous language right in the

9 registration statement for the securities, which was Exhibit H

10 to the declaration of Mr. Schiffman submitted with our motion.

11 And the exact text, which is written in blessedly plain

12 language, poses it as a rhetorical question.  It's on page 4 of

13 42 of the registration statement.

14          And it asks rhetorically what are the LTWs?  And it

15 answers that questions as follows:

16          It says "The LTWs are securities that represent the

17 right to purchase upon the occurrence of the trigger shares of

18 our common stock equal in total value to eighty-five percent of

19 the net after tax proceeds, if any, from our pending lawsuit

20 against the United States government."

21          And that really is the beginning and the end of the

22 discussion, because it says exactly what the dime warrants are

23 and exactly how they should be characterized in -- under Title

24 11 of the U.S. Code.  They are securities representing the

25 right to purchase common stock.  They are interests for
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1 purposes of bankruptcy.  And that is the way they must be

2 construed.

3          If we turn then to the amended warrant agreement,

4 which is Exhibit R to Mr. Schiffman's declaration, there are

5 additional provisions there in the recitals on page 1; standard

6 numeral 1 of the agreement.  In paragraph A of the recitals it

7 says "Each warrant represents the right to purchase shares or a

8 portion of a share of Dime's common stock, subject to

9 adjustment as provided herein upon the terms and subject to the

10 conditions herein set forth."  A little more legalize, a little

11 less plain language, but equally clear that the warrants

12 represent the right to purchase common stock.

13          section 3.1 of the amended agreement, which is on page

14 9, specifies the price for the warrant.  It says "As of the

15 date of this agreement the exercise price is zero dollars and

16 zero cents per each whole share of common stock.  But shall be

17 subject to adjustment as provided in the agreement."  So the

18 warrant agreement establishes a price at which the stock can be

19 purchased along with the exchange of the warrant.  And its set

20 at zero subject to adjustments.

21          We have a series of key points in the summary judgment

22 motion, and let me go over them just briefly in outline form.

23 But first is that we don't believe there's been any breach of

24 contract, and we think the plain language of the contract does

25 not support any claims for breach.  And, therefore, entitles us
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1 to summary judgment on those counts of the complaint.

2          We believe that the language that I've just read to

3 Your Honor, as well as all the other language in the

4 agreements, establishes unambiguously and clearly that the

5 litigation tracking warrants are equity securities, and must be

6 treated as interests for purposes of Title 11.

7          Third, the warrant agreement doesn't give the

8 plaintiffs any right to cash now, there's been no trigger event

9 and there is no right under that agreement, or any of the --

10 any term of the predecessor agreement that plaintiffs have

11 cited entitling them to cash.  They are entitled to treatment

12 as holders of interests in the WMI bankruptcy.

13          Finally, any claim that the Court could find survives

14 would be subject to subordination under Section 510(b) of the

15 Bankruptcy Code.  So even if the Court finds that there is

16 some -- and finds some basis on which the plaintiffs could

17 assert a claim for breach of contract or otherwise, those

18 claims arise from the purchase or sale of securities of the

19 debtor and, therefore, are subject to subordination under

20 Section 510(b).

21          Let me address first Count I of the complaint, which

22 asserts that section 6.3 of the agreement -- and I'll turn to

23 the language.  Section 6.3 of the agreement entitled "Control

24 of Litigation" has somehow been breached.  The claim is that as

25 a result of the seizure of Washington Mutual Bank that there's
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1 been a breach of the first sentence of that section which reads

2 "The bank will retain sole and exclusive control of the

3 litigation, and will retain 100 percent of the recovery from

4 the litigation."

5          We obviously have a circumstance here, Your Honor,

6 where there was a federal takeover of the bank and Washington

7 Mutual, Inc., of course, can't control that claim anymore.  And

8 this language -- this first sentence of 6.3 cannot be read to

9 require us to retain control over something that we simply

10 cannot control anymore as a result of the seizure.

11          It also must be read, Your Honor, in conjunction with

12 the rest of the paragraph.  This is a paragraph that talks

13 about the rights as between Washington Mutual Bank, you know,

14 as the successor to the Dime, and the holders.  And the second

15 sentence makes that quite clear.  It says "The holders will not

16 have any right to control or manage the course or disposition

17 of the litigation or the proceeds of any recovery therefrom."

18          The whole of this paragraph is saying that as between

19 the bank and the holders of the warrants, it is the bank that

20 sole and exclusive control, notwithstanding the warrant

21 agreement, the purpose of which, obviously, was to provide a

22 mechanism to take the asset; that is the claim against the

23 federal government, and turn it into a right under a security.

24          The next count of the complaint goes to section 4.4 of

25 the amended agreement.  And section 4.4 of the agreement is a
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1 savings clause of sorts that says "There are a series of things

2 in Article 4 of the agreement that allow for certain changes to

3 the warrants upon the occurrence of certain events."  And 4.4

4 is a savings clause that says "If something else occurs that's

5 different than what's specifically provided in the other

6 provisions of Article 4, then the company has permissive

7 authority, although, no obligation, to make conforming changes

8 without seeking the consent of the warrant holders."

9          So it's permissive, it allows us to make changes that

10 conform in the even there are circumstances that are slightly

11 different than the ones that the drafters of the agreement

12 enumerated previously in the section.  But there is no

13 mandatory requirement there, whatsoever, that the company or

14 the board must do anything.

15          And plaintiffs assert that this is, in fact, a

16 mandatory requirement, but it simply cannot be read that way on

17 its plain language.  And does not give rise to any claim for

18 any alleged failure to act.  It's not clear that there's

19 anything that the board could do under these circumstances

20 here, where we had a seizure of the bank.  But even if it were

21 possible for the board to do something, this clause does not

22 require it.  It simply permits it to be accomplished without

23 specific consent of the warrant holders.

24          The plaintiffs have suggested that our interpretation

25 of that clause, essentially makes it superfluous, and this
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1 construction should be avoided under the general rule that no

2 provision of a contract should be read to be meaningless.

3 Well, our construction doesn't make it meaningless at all, Your

4 Honor, it makes it quite clear that it does have meaning.  It

5 says that the board is able to go back and make adjustments

6 without having to seek the consent of the holders under certain

7 circumstances.  There's nothing meaningless about that, it's a

8 quite appropriate savings clause that allows action to fulfill

9 the purpose of the agreement under certain circumstances, but

10 it doesn't require that action.

11          Plaintiffs have asserted that section 4.4 needs to be

12 construed with reference to section 5.2(a) of the agreement,

13 which specifies that the agent has no duties to the holders of

14 the warrants.

15          And their suggestion is that because the agent under

16 the warrant agreement owes no duties to the holders, then by

17 implication it must be the board that is charged under all

18 circumstances with a mandatory obligation to protect the rights

19 of the holders, apparently at all costs.

20          Another way of looking at this is what they're really

21 saying is they're saying that the board owes a fiduciary duty

22 to the holders.  And we don't really disagree with that, Your

23 Honor.  I think it's implicit in this type of agreement that

24 the board owes fiduciary duties to creditors and shareholders

25 of the company and to act in the interest of maximizing the
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1 value of the company for the benefit of shareholders, or for

2 creditors, for that matter.  But that's not at all inconsistent

3 with our position in this case that these are equity interests.

4 In fact, in some sense that confirms that the litigation

5 tracking warrants are equity interests, entitled to the same

6 fiduciary duties that would be owed to shareholders of the

7 company.  Obviously they have a different set of rights than

8 shareholders.  They don't have voting rights, because they

9 don't actually hold the shares until a trigger event occurs and

10 the shares are delivered to them, but, you know, they do hold

11 securities of the debtor in that sense.  There's no reason why

12 they wouldn't be owed fiduciary duties from the board.

13          But that doesn't imply into Section 4.4 in any way an

14 obligation of the board to do anything in particular on behalf

15 of this class of interest holders.  The board's fiduciary

16 duties run to the company as a whole, not individually to any

17 particular class to favor their interests over anyone else's.

18 So there's nothing in 4.4 that requires the board to engage in

19 any particular act that would allow a different treatment or a

20 better recovery in some way for the holders of the Dime

21 warrants.  The board simply owed them the same fiduciary duties

22 that it owes to all shareholders and all creditors to maximize

23 the value of the estate.

24          Let me go through a few of the other contractual

25 arguments.  The plaintiffs have asserted that Section 4.2(d)
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1 defines the successor company as the survivor of any

2 combination, and they say that well, a combination includes a

3 sale of substantially all assets of the company, and they point

4 to the global settlement in this case and the plan of

5 reorganization as, essentially, a sale of substantially all

6 assets of WMB.

7          Well, that's not an appropriate analogy, and that's

8 not what that section of the agreement was meant to cover in

9 any way, shape or form.  The global settlement is not a defined

10 term -- excuse me -- combination under the warrant agreement.

11 We had a federal takeover of the bank here, and we have a

12 global settlement agreement that functions in many ways as, you

13 know, kind of, a quick claim, almost.  The warrant agreement

14 and all the applicable documentation make it clear, in our

15 view, that it was the bank, WMB, that owned the claim against

16 the federal government associated, you know, the underlying

17 litigation claim.  And under the global settlement agreement

18 we've, essentially, quick claimed whatever rights WMI may have

19 had in any way, shape or form to JPMorgan as the acquirer of

20 the assets of the bank out of the receivership.  But this is

21 not a combination within the meaning of the agreement, and it

22 doesn't impose any obligations on WMI to do any of the things

23 that the agreement contemplated in connection with more

24 traditional bank mergers or sales of assets that would have

25 occurred outside of a receivership.
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1          The plaintiffs make an argument that the original

2 warrant agreement provided for a cash out option for Dime

3 shareholders under certain circumstances, and they seem to be

4 arguing, it's a little bit less than clear to me, Your Honor,

5 but they seem to be arguing that under that old agreement,

6 which is a decade old at this point and has been superseded by

7 the amended agreement, that under that old agreement because

8 the shareholders had a right to elect cash as part of the

9 merger consideration that the warrant holders also had that

10 right.  But, as we've explained in our papers, there was a very

11 limited window for the cash option.  It's been long gone for

12 eight or nine years at this point.  These claims were not

13 raised in the complaint in any way and are asserted for the

14 first time in opposition to the summary judgment motion.  Any

15 statute of limitations for any cause of action they might have

16 had if they were entitled to any cash outrights is long gone,

17 and it has nothing to do with the treatment of their rights in

18 this Chapter 11 case.

19          Bear with me for just one second, Your Honor.

20          Let me turn to the argument that these are not equity

21 securities and not interests.  The plaintiffs argue that these

22 securities lack fundamental characteristics of equity

23 securities, and we disagree on that point quite strongly, Your

24 Honor, and this is why.  They point to the absence of certain

25 rights that common shareholders would have, like voting rights,
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1 and, you know, we don't disagree that these securities had

2 different rights than common shares.  These were not common

3 shares.  They were the right to acquire or purchase common

4 shares.  So it's not at all unusual that the holder of a

5 security might not have the same package of rights as a common

6 shareholder, an option holder would be -- want.  You don't have

7 the rights of a shareholder until you actually acquire the

8 shares.  That doesn't mean that the instrument that you hold is

9 not an equity security.

10          The plaintiffs suggest that this is not really an

11 equity interest at all, because the risks associated with it

12 are different than the risks that you take on when you buy

13 equity securities or own equity securities in a company.  And,

14 again, the risks that one takes on are dependent on the

15 particular instrument.  They are not the same in all

16 circumstances.  But where these instruments are similar to

17 other types of equity securities is that there is equity risk

18 associated with these securities.

19          Now, for example, you have preferred shares which have

20 a different bundle of rights than common shares do.  And, of

21 course, options and warrants have different bundles of rights

22 than the instruments which they entitle the purchaser to

23 acquire, or to sell in the case of a put option.  Clearly they

24 have different rights, but there is still equity risk

25 associated with those instruments.  And I think this is where
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1 the plaintiffs go wrong in their analysis.  They seem to be

2 suggesting that the way these instruments were structured is at

3 some point there would be a judgment on the underlying claim

4 against the government, and that judgment, you know, once the

5 trigger occurs that judgment would then be -- the holders of

6 the warrants, their share, so to speak, of that judgment would

7 then be -- would be paid out in common stock.  So they say

8 well, at the moment we get paid out if the judgment is, you

9 know, a hundred million dollars, but we get our eighty-five

10 percent of that hundred million, we get eighty-five million

11 dollars payable in common stock, so there's no equity risk.

12 Because at the moment of the exchange we are going to hold in

13 our hands something of a value of eighty-five million dollars.

14          I think that fundamentally misperceives the nature of

15 the instrument.  Of course they had equity risk.  You can't

16 assume that they would liquidate it at the moment that they

17 received it.  The equity risk that they bear is exactly the

18 risk that happens in this case.  Stocks fall.  Sometimes they

19 fall really fast, and if you're going to get a certain dollar

20 value of shares at a given time there's no guarantee at all

21 that you'll be able to actually realize that value in the

22 market.  So these holders do bear equity risk that in many ways

23 is very similar to the risk that a common shareholder would

24 have.  You know, a common shareholder, at any point in time,

25 owns a certain dollar value worth of securities.  They have a
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1 market value, and you can calculate what they're worth.  One

2 second later the trading price changes and they're worth

3 something different.  It might be more.  It might be less.

4 That's the equity risk, and these instruments shared in that

5 risk just like everything else.  I think the fact that we're

6 standing here today demonstrates that they bear equity risk.

7 It's the unfortunate circumstance that the bank was seized, WMI

8 filed for bankruptcy, and the stock has gone to zero or near

9 zero in value at this point in terms of a market value and will

10 be cancelled under the plan.  That's the risk that they took

11 when they acquired these instruments, the risk that the stock

12 would go to zero or would be falling like a knife at the moment

13 that they got their shares upon the trigger.

14          They argue that this instrument really isn't like

15 equity, it's like a contingent value right.  And, you know, I

16 won't disagree that it has some characteristics similar to a

17 contingent value right, but it's not a contingent value right.

18 It's a warrant to acquire shares of Washington Mutual, Inc.  So

19 the fact that it has some characteristics that look like some

20 other instruments that are treated very differently doesn't

21 preclude a determination in any way that it's an equity

22 interest here, and the plain language of the documents

23 demonstrates that it is, in fact, an equity interest.

24          On the subordination point, Your Honor, whatever

25 contract claims they have, if any survive this motion, and for
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1 reasons we've articulated in our papers and in our argument we

2 don't think that they do survive this motion, whatever contract

3 claims they have are subject to subordination under Section

4 510(b), because they arise in connection with the purchase or

5 sale of securities.  510(b) is not limited to claims alleging

6 illegality in the initial purchase or sale of the security.

7 They can also cover post-sale conduct when it's consistent with

8 the intent of Congress.  In the Teleglobe case, Telegroup case,

9 I'm sorry, from the Third Circuit, lays out the standards quite

10 clearly as to when that's applicable.  They are seeking

11 compensation for a decline in the value of WMI stock.  That's

12 what they agreed to purchase by acquiring the warrants.  The

13 warrants give them the right to purchase that.  The real

14 complaint they have is that if the contract were performed

15 exactly as it's written they would get something of no value,

16 and they want the Court to fix that for them.  That is a claim

17 that arises in connection with the purchase or sale of

18 security.  Every claim that they assert arises in connection

19 with their right under the warrant agreement to purchase shares

20 of Washington Mutual, Inc. common stock, and under the standard

21 set forth by the Third Circuit that is a claim that is subject

22 to Section 510(b) subordination, and they should be treated,

23 for purposes of Chapter 11 and Title 11, as being pari passu

24 with common stock interests.

25          The Telegroup case specifically rejected an argument
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1 that it's the timing of the sale that matters, and by that I

2 mean in that case the claimant argued that look, we would have

3 liquidated our shares at the moment we got them.  So if we were

4 entitled to receive eighty-five million dollars worth of stock

5 we would have liquidated it right at that moment, and nothing

6 that they're asserting has anything to do with the purchase or

7 sale, and the Court expressly rejected that argument and said

8 no, it doesn't matter.  We're not going to assume that the

9 plaintiffs would have liquidated at the moment they received

10 them and had no intention of retaining the equity investment,

11 and, therefore, retaining the equity risk that the -- that the

12 legislative history and the Slain and Kripke article and all

13 the background that's in the Third Circuit's decision

14 discusses, the Court said that doesn't matter.  They assumed

15 the risk that the stock would be worth nothing, just as the

16 plaintiffs here assumed the risk that the common stock that

17 they were entitled to acquire through the warrant would be

18 worth nothing when it came time to -- when there was a final

19 judgment and a trigger event.  It's the unfortunate fact of

20 this case that there's not enough value to satisfy shareholders

21 and equity interests, and as between stockholders and

22 creditors, Congress made the clear decision that creditors get

23 to recover first and the stockholders come later.  Because

24 these interests are -- because these are interests they get

25 treated the same as stockholders under these circumstances.
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1          Your Honor, I started straight with the argument, and

2 now let me address, briefly, why I think it's perfectly

3 appropriate for the Court to decide it on this record and in

4 this context.  This lawsuit has been kicking around since April

5 in various forms in this action.  We have provided an

6 extraordinary amount of discovery to the plaintiffs.  As Your

7 Honor knows from, you know, many proceedings in this court, in

8 our omnibus hearings, we've really bent over backwards to get

9 discovery out to a wide variety of people, including the

10 plaintiffs here.  Our response papers on the summary judgment

11 motion lay out in quite, a great degree of detail, the specific

12 document productions we've made, the fact that we've made

13 witnesses available for deposition.  Plaintiffs chose not to

14 proceed with those depositions.  You know, we filed the summary

15 judgment motion.  We think it's perfectly appropriate to decide

16 this matter.  We don't think that there are any disputed facts

17 that preclude a summary judgment.  We think the matter can be

18 resolved in the language of the applicable contracts.

19 Obviously, the registration statement provides additional

20 information to the Court about the nature of these, the rights

21 under these instruments.  We think it's plain and unambiguous

22 on the documents, and the matter can be resolved on this

23 record.

24          The plaintiffs have suggested that under Rule 56(f)

25 they haven't had an opportunity to conduct the discovery they
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1 need.  We don't think that their submission satisfies the

2 requirements of Rule 56(f).  They have to point to specific

3 things that they need in discovery in order to justify their

4 failure to provide affidavits demonstrating that there's a

5 material issue of disputed fact on the summary judgment.  They

6 haven't done that.  They've made vague assertions that they

7 need to get at the intent behind the documents.  The intent,

8 Your Honor, is clear on the face of the documents.  Nothing

9 could be a clearer statement of intent than the information

10 that I read from the registration statement, where in quite

11 plain language the nature of the instrument was discussed quite

12 clearly.  They haven't satisfied their burden on summary

13 judgment of putting forward an affidavit identifying specific

14 facts that they need discovery of in order to demonstrate a

15 material issue of disputed fact.

16          Your Honor, I'm going to stop there and reserve a few

17 minutes for rebuttal, if I could.

18          THE COURT:  You may.

19          MR. STROCHAK:  Thank you, Your Honor.

20          MR. STEINBERG:  Good afternoon, Your Honor.  Arthur

21 Steinberg from King & Spalding.  I have colleagues sitting at

22 my counsel table who will want to address the Court as well,

23 and they'll do it, I think, during the rebuttal time.  I think

24 counsel for the debtors started with the substance and then

25 ended with the procedure.  I want to start with the procedure
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1 and then go to the substance.

2          This case is relatively at its beginning stage.  The

3 motion for summary judgment was filed on the same day that they

4 produced 60,000 documents.  Those documents that were produced

5 were not in searchable form.  They did not give e-mail

6 discovery with respect to the relevant time period that we were

7 looking at, and they did a document dump on us by giving us

8 documents, thousands of pages of documents from the 1970s, the

9 1980s and the 1990s, even though the litigation tracking

10 warrants were not issued until 2000.  So I'm glad that they

11 were helpful to us, but they were not helpful for us in order

12 to try to ferret out the truth.

13          Not only that, it took them four months to comply with

14 the document requests, and they did two document services in

15 October and then they filed their summary judgment motion.

16          Now, counsel has said we haven't made our showing as

17 to why we think we need discovery.  We have ten outstanding

18 deposition requests to take depositions in the first two weeks

19 of December after the confirmation hearing.  The people that we

20 asked to take depositions on were the people identified on

21 their responses to their interrogatories who had direct

22 knowledge as to what was meant by the, and intended, by the

23 litigation tracking warrant.

24          What we had here today was a continuation of what has

25 happened already, which is counsel who did not participate in
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1 the drafting of the litigation tracking warrant just saying

2 that this is how it's supposed to be interpreted and putting an

3 imprimatur with no basis.  And, significantly, they have much

4 better access to the initial people who knew what was going on,

5 whether it was a Dime person or a Washington Mutual person, and

6 throughout this entire process they have not given you one

7 affidavit from someone from Washington Mutual or the Dime as to

8 what was intended by the litigation tracking warrants.

9          THE COURT:  Well, but if the contract is unambiguous

10 why do I need any --

11          MR. STEINBERG:  Oh, I think that that's correct.

12          THE COURT: -- on the --

13          MR. STEINBERG:  I think you're correct, Your Honor.

14 If the contract is unambiguous on its face then you don't need

15 to have someone.  But to me it's absolutely clear, and in my

16 presentation I will set forth why the contract is not

17 unambiguous.

18          Certainly, their rendition of what Section 4.4 means

19 as to what the words "may make without the consent of the LTW

20 holders", the interpretation of that section certainly needs

21 deposition testimony, extrinsic evidence as to what was the

22 duty of the board in Washington Mutual to make adjustments in

23 the event that either there was a combination or a

24 reorganization where the intents and the principles of the

25 amended agreement could not be carried out.
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1          That needs testimony.  That doesn't need counsel

2 saying it's obvious that it's permissive, but they had a

3 fiduciary duty.  They had a fiduciary -- and, Your Honor, he

4 didn't want to mention the Golden State warrants, which he

5 thought were analogous, and they had the word "shall".  So the

6 moving papers here said that because we had the words "may make

7 without the consent of the LTW holders" while the Golden State

8 people had the word "shall", those directors had a mandatory

9 duty to act, while his directors could be totally arbitrary

10 even if they found that in good faith that the intent and the

11 principles of the litigation tracking warrants were not going

12 to be followed.

13          Now, I don't know where you could make that up, but

14 he's, I think, made that up.  I think we want to test it.  What

15 he also answered in his interrogatories was that they never

16 even went to the board to ask the question whether you're going

17 to act or not.  They never posed the question to the board.

18 The board never considered it.  And in their response to our

19 interrogatories they have no document from 2008 to 2010 where

20 the litigation tracking warrants were discussed at a board

21 meeting.  We're entitled to test what was the intent by 4.4,

22 why the words "may make without the consent of the LTW

23 holders", what does that mean?  We contend it's not permissive.

24 We consider it mandatory.  We agree with them that there was a

25 duty.  There was an express duty in a written instrument that
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1 they had a duty to these LTW holders.  We're challenging what

2 that duty was.

3          If you look at the language of Section 4.4 this is

4 what they say is totally unambiguous.  It says "If any event

5 occurs as to which the foregoing provisions of this Article 4

6 are not strictly applicable, or, if strictly applicable, would

7 not, in the good faith judgment of the board, fairly and

8 adequately protect the purchase rights of the holders of the

9 warrants in accordance with the essential intent and principle

10 of such provisions, then the board may make, without the

11 consent of the holders, such adjustments to the terms of this

12 Article 4 in accordance with such intent and principles as will

13 be reasonably necessary in the good faith opinion of such board

14 to protect such purchase rights as aforesaid."

15          They said you look at that clause, which starts out

16 talking about the good faith judgment, protecting the intent

17 and principles, and say you should interpret that as being

18 totally permissive.  You could be arbitrary.  You could decide

19 that there were good faith reasons to protect the intent and

20 principles of the litigation tracking warrants but choose to do

21 nothing about it.  You could just decide why bother.  But that,

22 somehow, would be consistent with their duty that they have to

23 the LTW holders, which is expressed and written into an

24 instrument.

25          We think we're entitled to take the examination of the
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1 people who drafted this clause, to be able to take the -- as to

2 what was intended, because, certainly, the people who got the

3 instrument thought of it as being something totally different.

4 When people responded on the objections to claims the pro se

5 litigation tracking warrant holders, they all talked about what

6 they understood this document to mean.  They didn't see it in

7 any way as clear, and it certainly isn't clear as an

8 unambiguous provision for purposes of a summary judgment motion

9 when we haven't even had a chance to take a deposition of

10 anybody who participated in the transaction.

11          Now, Section 4.2(b).  Now, well -- let me start.

12 Article 4 is entitled "Adjustments".  You cannot read the

13 litigation tracking warrant document and leave out Article 4.

14 I will agree that when this was -- when this thing was drafted

15 the value of the Anchor litigation, which was to be transmitted

16 to the litigation tracking warrant holders, was originally, in

17 the first instance, to be in the form of stock unless an

18 adjustment was required under the document.  You can't say this

19 is a stock instrument.  Pick out all the language that says

20 "purchase and equity security" and then mumble the words

21 "subject to an adjustment" when Article 4 deals with what

22 happens if there's a major corporate event that takes place

23 before the trigger, before the Anchor litigation is actually

24 covered.  If that occurs things change.  The document changes.

25 The document was written to change.  If Washington Mutual, Inc.
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1 buys the Dime and pays cash for it, pays part cash for it, that

2 is what the litigation tracking warrant holders are entitled to

3 get.  They're not -- no, they're no longer, at that point in

4 time, in 2002, 2003, entitled to get only stock.  Section

5 4.2(b) is absolutely clear.  It says when you have a

6 combination, and they will not have the temerity to disagree

7 that when Washington Mutual, Inc. bought the Dime that was a

8 combination in the context of this agreement.  And the

9 discovery has Washington Mutual, Inc. writing to a securities

10 exchange saying I'm assuming the obligations of the litigation

11 tracking warrants.  So, it's --

12          THE COURT:  But let me ask you a question.  The

13 amended and restated warrant agreement was executed after

14 Washington Mutual bought Dime.

15          MR. STEINBERG:  That's correct.  It was written by

16 them, executed by them.  It's not --

17          THE COURT:  Well, I mean, it can't be referring to a

18 prior event under Article 4, could it be?

19          MR. STEINBERG:  Your Honor, the Dime agreement, which

20 is the original agreement, had the exact same provision 4.2(a)

21 and 4.2(b).  It also provides in Section 7.2 that you cannot

22 change the fundamental intents and principles of the Dime

23 original agreement without seeking the consent of the

24 litigation tracking warrant holders.  You needed, if you were

25 going to take away their rights, their fundamental rights given
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1 to them in 4.2(b), you had to get their consent.  No consent

2 was ever given.  They took this obligation subject to that

3 combination right.  When they bought -- when Washington Mutual,

4 Inc. bought the Dime they had, by definition, agreed that when

5 there's a trigger event that occurred they had to offer the

6 litigation tracking warrant holders the same type and

7 proportion of capital stock, other securities, or properties

8 that the Dime stockholders got.  That's what this document

9 means.

10          And if there's a confusion on it then you need to take

11 discovery of the people who drafted this document and be able

12 to interpret what it was.  And we gave extrinsic evidence in

13 our response papers as to why there shouldn't be a confusion,

14 because when they answered their interrogatories they said you

15 know which one this one is like?  We pick the Golden State

16 GlenFed Bank litigation tracking warrants.  We think that that

17 is the one that's most similar.  So what happened in that case?

18 In that case GlenFed Bank was acquired by Citibank.  Three

19 years later the goodwill litigation was collected by Citibank.

20 When Citibank acquired GlenFed Bank it paid part cash and part

21 stock.  So what did the litigation tracking warrant holders

22 get?  They got part cash and part stock.  Same provision, same

23 provise -- exactly the same thing.

24          MR. STEINBERG:  This document does not mean that we're

25 entitled to just getting stock.  This document means that we're
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1 entitled to the adjustments called by Article 4.  And if there

2 was a combination before the trigger, we're entitled to the

3 rights given to us by virtue of a combination.  So they can say

4 whatever they want about how it's clear on its face, but it's

5 clear on its face -- and I'll just read it:  4.2(a) is except

6 as provided in 4.2(c)", which is the full cash consideration,

7 in the event of a combination, which clearly was the case, the

8 holders will have the right to receive upon exercise of each

9 warrant the number of shares of capital stock or other

10 securities or an amount of property, equal to the adjudicated

11 liti -- adjusted litigation recovery, divided by the maximum

12 number of warrants, divided by the aggregate adjusted stock

13 price if the capital stock, other securities or property that

14 1.232 shares of common stock or exchange for, or converted

15 into, as a result of a combination.  Paragraph (b); the

16 proportion and type of capital stock, other securities or

17 property that the holders will have a right to receive in the

18 circumstance set for in Section 4.2(a) will be in the same

19 proportion and type as one share of common stock was exchanged

20 for or converted into, as a result of the combinations.  That's

21 what it says.  We were entitled to -- and the -- and when

22 Washington Mutual bought the Dime, they offered 1.4 billion

23 dollars in cash, they offered each shareholder the opportunity

24 to opt for full cash and the shareholders of the Dime did not

25 opt for cash in any kind of way; most of them -- people opted
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1 for stock.  It's our position that we have that right; that

2 right is in our document, that right is part of this agreement

3 and we're entitled to get paid cash, not stock, as a result of

4 the Washington Mutual, Inc.-Dime combination.

5          Second point.

6          THE COURT:  What was the Dime warrant agreement, the

7 original warrant agreement?  What that -- what exhibit letter

8 is that?  I had it written down as but I don't have that --

9          MR. STEINBERG:  Do you know what exhibit you have in

10 your paper?  It's in ours, I know that.

11      (Pause)

12          MR. STROCHAK:  Your Honor, it's Exhibit O to Mr.

13 Schiffman's (ph.) declaration.

14          MR. STEINBERG:  Your Honor I -- unless --

15          UNIDENTIFIED SPEAKER:  It's also Q in ours.

16          MR. STEINBERG:  It's Q in our exhibit as well.

17          THE COURT:  It's O in yours.

18          MR. STROCHAK:  I made a mistake, Your Honor.  It's P.

19          MR. STEINBERG:  If Your Honor wants me to pause until

20 you have a chance to --

21          THE COURT:  I've got it.  I've got it.

22          MR. STEINBERG:  Okay.  I'd like to talk about Section

23 4.2(d) and what counsel said as to why it didn't apply, because

24 I think counsel is just wrong.

25          4.2 says the company hereby represents and warrants,
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1 so it's a covenant by Washington Mutual, Inc., that any

2 successor company, which is someone who is in a combination,

3 will enter into, and the company will provide an agreement with

4 the warrant agent confirming the holders rights pursuant to

5 this Section 4.2; and providing for adjustments, which will be

6 as nearly equivalent as may be practicable to the adjustments

7 provided for in this Article 4.  So, is JP Morgan a successor

8 company?  And we say that that's either in 2008 or 2010, by

9 virtue of the global settlement, they are a successor company,

10 there was an obligation under Section 4.2(d) to have them

11 assume the litigation tracking warrant agreements, and they

12 didn't do so.  That's a breach, that's why they didn't assume

13 this agreement, that's why it will be deemed rejected as part

14 of the plan.  Now what was -- why do I think the global

15 settlement is a -- is a combination?  Definition of combination

16 is whether there's a merger or a sale of all or substantially

17 all of the assets of Washington Mutual, Inc.  The plan provides

18 that we're transferring a bundle of assets to JP Morgan,

19 subject to the Bankruptcy Code revisions, Sections 363 and

20 Sections 365.  That is the sale of substantially of whatever

21 they have.  What they have left under their plan, is the stock

22 interest in a non filed insurance company, which has a winding

23 down portfolio and an NOL, which they value at less than 200

24 million dollars, while the value of the JP Morgan global

25 settlement is put at somewhere around 6.8 billion dollars.  We
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1 believe that whatever the 363 bundle of rights given to JP

2 Morgan, is a sale of substantially all of the assets of

3 Washington Mutual, Inc., which would trigger a combination and

4 trigger the Section 4.2(d) liability.

5          Section 4.4.  Counsel says it's permissive; well if

6 counsel wrote this, then that would be good.  But counsel

7 didn't write it.  Sullivan & Cromwell wrote it, by the way.  JP

8 Morgan's lawyers.  They're good lawyers.  If there was a risk

9 that this -- this warrant -- litigation tracking warrant would

10 have an equity risk of -- Washington Mutual, Inc. would go

11 under or the Dime would go under, that would be a risk factor

12 put in the registration statement.  Not there.  If they believe

13 that, not withstanding the language of 4.4 the Dime board could

14 act arbitrary and even though they believed in their good faith

15 effort, the intent and principles of the LTW meant that you

16 needed to do something, that they didn't have to do anything,

17 that would be a risk factor that needed to be put into the

18 document.  I'm not accusing Sullivan Cromwell of not having to

19 draft a registration statement, I'm not accusing them of

20 anything other than the fact that because they didn't put it in

21 the risk factors, it wasn't a risk that's part of this

22 instrument.  And you could say am I making that up, or not?

23 And I would say to you Judge, let me take my discovery.

24 Because the absence of these things in the risk factors means

25 that someone who drafted this didn't think that this was a
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1 risk.  Otherwise it would be there.  And by not having it

2 there, they're interpretation, which they have made up, is

3 wrong.  And I'm entitled to present evidence to show why I'm

4 right.

5          It's clear that the risk factors don't -- they don't

6 contest that.  I'll go through what they don't contest;

7 what's -- and you'll see why my version of what happened here

8 is much better.  And, Your Honor, the idea that they're making

9 it up, which I don't use the term lightly, is absolutely true

10 in this case.  They are making things up.  They didn't give us

11 and offer us any depositions, who did they offer?  They offered

12 somebody after our response time for an objections to a summary

13 judgment motion, who was a confirmation witness who wasn't

14 someone that we noticed -- that we noticed for a different time

15 period, that's the person that they said we -- if we sit after

16 everybody else as part of the seven hours, that would be a

17 satisfaction of one of the ten people that we offered?

18 That's -- that was what they offered us?  That's the pieces of

19 information they forgot to tell you?

20          Now what did -- is their explanation on 4.4 as to what

21 may, would that make without the consent of holders; why was

22 that put in?  What did they say?  It was done in order to

23 insulate the board from lawsuits against people who are not

24 litigation tracking warrant holders but were equity holders of

25 Washington Mutual or the Dime and by putting this language in
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1 here, they would be insulated from any attack of corporate

2 waste.  That's what he said the document meant.  Where did that

3 come from?  It wasn't in the documents that I saw.  He made it

4 up.  And why do I think he made it up?  Because the explanation

5 is nonsensical.  How could a document which says it's limited

6 to the parties who signed the document, how could it bind the

7 share holders, who are not parties to this agreement?  How

8 could that possibly be the right interpretation for that

9 language?  And if I'm right, that that can't be the right

10 explanation, then they're making it up.  And they've kind of

11 admitted to you that they've been making it up along the way,

12 and I'm entitled to test it with the witnesses.

13          How did they admit?  Section 6.3 of the warrant

14 agreement provides that the bank shall control the litigation,

15 the bank is entitled to the recovery of litigation, bank

16 defined as Washington Mutual Bank.  So, how does -- and they

17 say that's clear and unambiguous, and so what are we quibbling

18 about?  So I say if it's so clear, and it's so unambiguous, why

19 did you take the position in the JP adversary proceeding that

20 Washington Mutual, Inc., not Washington Mutual Bank, owns the

21 Anchor litigation?  How come that provision, which is so clear

22 when you want to argue with me, is so unclear when you want to

23 argue in a different position, in front of this -- another

24 Court?  Why do you put in your confirmation brief, a provision

25 that says that the lawyers who filed the Anchor liti -- who are
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1 prosecuting the Anchor litigation, filed a certificate of

2 interest before the Court of Federal Claims, that the real

3 party-in-interest is Washington Mutual, Inc., not Washington

4 Mutual Bank.  How did they get confused?  Why is that this

5 unambiguous provision has caused such confusion on something

6 that they think is so fundamental.  Why is it in 2008 when they

7 filed a securities filing, when the Anchor judgment comes in at

8 356 million dollars, why do they write that Washington Mutual,

9 Inc. is entitled to the Anchor litigation in their securities

10 filing?

11          Why is it that when they want to proffer their expert

12 witness, who will be the subject of whether he -- that should

13 be stricken tomorrow, why does their expert put in their -- in

14 her expert report that Washington Mutual, Inc., not Washington

15 Mutual Bank, owns the Anchor litigation.  How could this

16 provision, which is so clear on its face, they believe have a

17 different intent?  Man, if every recharacterization case could

18 be dismissed on the grounds that the language is clear on its

19 face, so you don't look to the intents and the principles, you

20 don't look as -- good faith in commercial fair dealing, you'd

21 never have a recharacterization case.  They've tried to

22 recharacterize it, and they've said in numerous other

23 circumstances, that this provision is contrary to the

24 interpretation they want to give right now; yet they still

25 think this is still ripe for summary judgment, because they

Page 141

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400



WASHINGTON MUTUAL, INC., ET AL.

1 have deprived us of even taking one deposition of a fact

2 witness in this case.

3          Section 4.4 -- 4.5.  That says if there's a

4 reorganization or a dissolution of Washington Mutual, Inc.,

5 that this warrant agent is supposed to send the litigation

6 tracking warrant holders' notice.  Which he hasn't done.  I

7 guess it's their agent.  They didn't want to do it.  But if you

8 look at the end of 4.4 -- 4.5, it says and that this notice

9 shall say the number of shares of common stock and other

10 securities or property, if any, that are purchasable upon the

11 exercise of the warrant and the exercise price, after giving

12 effect to any adjustment which will be required, as a result of

13 such action.  So 4.5 doesn't have permissive language, it has

14 mandatory language; it doesn't say stock, it says stock and

15 other property, and it says it in the context of a

16 reorganization or a dissolution of Washington Mutual, Inc.

17          So why aren't I entitled to find a fact witness to

18 tell me what this is about?  The global settlement says that

19 the asset of the Anchor litigation, an asset which is not worth

20 356 million dollars; it's worth more than 550 million dollars,

21 they keep on getting the number wrong.  But that asset will be

22 transferred to JP Morgan, and the language -- the only time I

23 saw it -- the language added free and clear of the interest of

24 the LTW holders.  Why was that put in there? Why would you need

25 to say that if we didn't have any rights.  Maybe the person who
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1 drafted the litigation tracking warrant, Sullivan Cromwell, who

2 also is the person who is representing JP Morgan as the

3 recipient of these transfers, maybe they want to make it

4 absolutely clear that they wouldn't get tagged with that kind

5 of liability.  Maybe that's why they did it.

6          It's interesting when you look at the Anchor

7 litigation, there were two good will litigations.  One being

8 sold to JP Morgan; one being kept by the debtor.  The one

9 that's being kept by the debtor doesn't have a litigation

10 tracking warrant.  Doesn't need to have that value stripped.

11 So that that value, that 550 million dollars of value that

12 would flow to JP Morgan, then gets paid for through a different

13 type of consideration and gets stripped from the litigation

14 tracking warrant holders for the benefit of the other creditors

15 in this case.  All negotiated at a time when we weren't invited

16 to the table, they don't really send notices out to the

17 litigation tracking warrant holders; you'd find that they're

18 not listed on their list of equity holders in this case,

19 they're not listed in the disclosure statement under the

20 capital structure of who are the equity holders here.

21 They're -- we're the sort of forgotten entity in this case.

22          Your Honor, I said that I would go through the

23 material facts that are not in dispute, because I think they're

24 indicative that this instrument is not as simplistic as they

25 would like to make it to be.  And I'm glad we have their
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1 sympathy that it's unfortunate.  But it's unfortunate that we

2 have a board that is in dereliction of its duty by not doing

3 what it was supposed to do, and not being instructed by their

4 counsel to at least examine the issue.  But here's what's --

5 here's what's undisputed.

6          One, it's undisputed what the intent of this document

7 was.  The intent of the litigation tracking warrant was to spin

8 off eighty-five percent of the net value of the Anchor

9 litigation to the Dime shareholders as a tax-free dividend, a

10 transaction that took place more than a decade ago; undisputed.

11 It was done to separate the value of a confusant (sic)

12 litigation asset from the equity value of the Dime for the

13 benefit of the old Dime shareholders; undisputed.  The

14 litigation tracking warrant holders are indifferent as to how

15 Washington Mutual, Inc. performed.  They don't have the equity

16 increase based on what happened to Washington Mutual; when

17 there's a trigger happens, they either get their stock or they

18 get their cash, it depends what happened in between the time

19 that this was issued and the time of their injustment (sic).

20 But they didn't take an equity risk.  They didn't get the

21 upside, they didn't take the downside.  Their risk, as written

22 in the registration statement, was whether the Anchor

23 litigation would succeed or not succeed.

24          Creditors of Washington Mutual, Inc., and this is

25 indicative for the Telegroup briefing and the Section 510(b)
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1 case.  Creditors of Washington Mutual, Inc. did not advance

2 credit to Washington Mutual, Inc. based on the value of the

3 contingent asset that was already spun out to the Dime.  So

4 there was no -- a litigation tracking warrant holder didn't get

5 an equity upside risk, and the creditors of Washington Mutual

6 didn't advance credit thinking that the capital structure had

7 this situation there.  The risk factors, which the litigation

8 tracking warrants were formed, never discussed that the LTWs

9 would become worthless if the Dime shares became worthless.

10 Not in there; should have been in there, if it really was a

11 risk factor.  The risk factors don't say that the board can act

12 arbitrarily to nullify the intent and principles of the LTWs.

13 Should have been there, if it was relevant.  The registration

14 statement says that an investment in litigation tracking

15 warrants involves different risks and considerations from an

16 investment in the common stock of a savings and loan company

17 such as Dime.  So the registration statement did say you're not

18 buying Washington Mutual, Inc. stock, you've taken a different

19 type of risk, that risk being whether the Anchor litigation

20 will recover or not.

21          LTW is not traded on the same exchange as the

22 Washington Mutual, Inc. or Dime.  They were traded on NASDAQ.

23 We have -- LTW holders have no voting rights, dividends, the

24 Section 6.1 amended agreement clearly says the LTWs are not

25 shareholders.  As a class, the LTW holders are not the same as
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1 the current Washington Mutual, Inc. shareholders.  It was

2 agreed that the Dime would manage this asset for the benefit of

3 the litigation tracking warrant holders, by getting fifteen --

4 a fifteen percent fee, net of the litigation expense and the

5 tax consequences of an award.  That's what was here.  They were

6 the managers of a spun out asset.

7          The value to be transmitted for the Anchor litigation

8 in the first instance, was going to be in the form of stock,

9 but if there's an article for adjustment that was required, it

10 would be in something other than stock.  That's what Article 4

11 says, cash, other property, other types of securities.  It

12 doesn't just say common stock.  Article 4 is extremely relevant

13 and comes into play when Washington Mutual, Inc. bought Dime,

14 there was a combination, within the meaning of the Dime

15 warrant, Washington Mutual, Inc. gave Dime shareholders and

16 election to take cash, the cash component was 1.4 billion; most

17 Dime shareholders took stock, there was enough cash left over

18 here to handle the full litigation tracking warrant obligation.

19 Washington Mutual, Inc. assumed Dime's obligation; Section

20 4.2(d) of the Dime agreement required Dime to cause the

21 purchaser in a combination to assume the LTW obligations,

22 Washington Mutual, Inc. changed the Dime warrant agreement to

23 eliminate the notion that there would be any purchase of

24 shares.  And they made the purchase price zero.  A purchase

25 price that is zero, is not a purchase price, it's a different
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1 thing.  What happened here, was that they made it clear that

2 this was going to be an exchange of value based on the Anchor

3 litigation recovery.  The agent under the amended agreement

4 does not work like an indentured trustee for the litigation

5 tracking warrant holders.  It's Washington Mutual's agent, not

6 our agent.  They will only act when Washington Mutual tells

7 them to act; they did not file a claim in this case on behalf

8 of the litigation tracking warrant holders, they did not --

9 they have not communicated to the litigation tracking warrant

10 holders for two years.  The reason why we say 5.2, and this

11 issue was relevant, because it puts greater emphasis as to what

12 4.4 means.  What it means when you write specifically in an

13 instrument that the board will act if they believe that there's

14 a good faith reason to act based on the intent and principles

15 of a document.

16          The Anchor litigation is adjudged at 456 million, the

17 plaintiff's asking for another 63 million dollars, but the

18 debtors' seem to have forgotten until it filed its amendment

19 that they're entitled to a gross up.  That gross up number will

20 be somewhere between 150 and 200 million dollars; the aggregate

21 of this Anchor litigation will come out to be somewhere to

22 between 550 and 600 million dollars.

23          We believe, Your Honor, that there are material

24 factual issues in dispute with regard to 4.2, 4.4, 4.5, 6.3.

25 We believe that this is not an equity warrant, that the
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1 elements of an equity warrant that you need to have a purchase

2 price, you need to have a defined term, you need to have a

3 specific amount of shares; those requisites are not here.

4 That's what makes an equity warrant.  You know, camel without a

5 hump is not a camel.  You can't take a fundamental element of

6 something that defines it and then say well, other than that,

7 it should be okay.

8          There is no purchase price to obtain the value of the

9 Anchor litigation, there's not consideration to be paid,

10 there's no entitlement -- there is an entitlement to collect

11 value based on the Anchor litigation'; a zero price is not a

12 right to purchase shares and that's an element of an equity

13 warrant.

14          The LTW value is not a function of how Washington

15 Mutual performs, they didn't bargain for an equity upside, LTWs

16 are not only payable in stock, but if adjustments were required

17 and are payable in things other than stock, they have no voting

18 rights, dividend rights, they're not on the equity holder list,

19 they're not on the capital structure.

20          I think, Your Honor, let me just briefly talk about

21 Telegroup and then I'll conclude.  I'm happy to say that

22 Telegroup should govern, I think that in their brief they

23 decided Telegroup by basically saying it has a but-for

24 situation so that almost anything that relates to the fact that

25 you were a shareholder, would lead to a 510(b)subordination.
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1 The actual decision says something different though.  It says

2 on page 130 -- well, it says in point 3 of their decision,

3 "nothing in our rationale would require the subordination of a

4 claim, simply because the identity of the claimant happens to

5 be a shareholder.  Where the claim lacks any causal

6 relationship to the purchase or sale of stock, and when

7 subordinating the claim would not further the policies

8 underlying Section 510(b), which was intended to prevent

9 shareholders from recovering their equity investment in parity

10 with general unsecured creditors".

11          There's nothing about the litigation tracking warrant

12 that fulfills these policies and there is no nexus to a

13 purchase in sale because there is no purchase in sale to

14 collect eighty-five percent of the net value of the Anchor

15 litigation.  In the earlier parts of the decision, Telegroup

16 says Congress enacted 510(b) to prevent disappointed

17 shareholders from recovering their investment loss by using

18 fraud and other securities claims to bootstrap their way to

19 parity with general unsecured creditors in a bankruptcy

20 proceeding.

21          It then goes on to say, more important than the timing

22 of the actionable conduct, from a policy standpoint, is the

23 fact that the claims in this case seek to recover a portion of

24 claimants' equity investment.  We believe that the policies

25 underlying 510(b) require resolving the textual ambiguities in
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1 favor of subordination because claimants retain their right to

2 participate in corporate profits if Telegroup succeeded, but we

3 believe that 510(b) prevents them from using their breach of

4 contract claim to recover the value of their equity investment

5 in parity with general unsecured creditors.

6          So when you don't have -- when you have a situation

7 when you don't have an equity investment, the capital structure

8 didn't assume that you were going to be part of it.  The policy

9 reasons of Telegroup don't apply.  Their argument is really a

10 dress up of -- that we're an equity security.  And it's clear

11 that we're not an equity security because Article 4 gives you

12 numerous circumstances when we're entitled to something other

13 than stock.  And by the way, the whole 510(b) argument, if

14 we're not an equity security, is really not material since they

15 proffered a plan that will pay post-petition interest on

16 unsecured claims in this case.  Post-petition interest on

17 unsecured claims are only payable if you can satisfy best

18 interest; that's the last element before you get to the equity

19 in the case that gets paid; even subordinated claims that are

20 not equity common stock equity based will get paid ahead of

21 that.  If they pursue the 510(b) claim, then their plan will

22 not be able to be confirmed because of how they violated the

23 best interest test.  So, as a practical matter, they will end

24 up having to give up this claim anyway if there was any merit

25 to it, but there is no merit to it.
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1          Finally, the issue about that there is no trigger.

2 We've alleged that there are breaches right now, there are five

3 breaches, transferring the Anchor litigation to JP Morgan

4 without requiring JP Morgan to assume the obligations of the

5 warrant -- the amended agreement of Section 4.2(d) breach,

6 leads to a current claim proposing a plan to cancel the

7 litigation tracking warrants for no consideration is a breach

8 of the 4.4 obligation; not paying the LTW holders cash for the

9 combination that is required by Section 4.2(b) is a breach; not

10 making the 4.4 adjustment, as required by the intents in

11 principle is a breach; rejecting the amended agreement pursuant

12 to the plan is a breach.  All of these breaches are a breach

13 whether or not the trigger has occurred or not.  Our brief

14 talks about that you can certainly raise a claim if they've

15 stated that they are going, on an anticipatory basis, breach

16 their covenants and agreements, and that's what they've done in

17 this case.

18          Finally, with some of the comments that were made

19 here, the argument about Section 6.1, that how can I control

20 what the bank does, if the bank was seized?  Well, you know

21 what, when you assume a contractual obligation, you take on the

22 risk that you can -- that covenant will either be performed or

23 not be performed.  It's not an excuse for you that you could

24 have tried but you couldn't have done it if you have an

25 unconditional promise to cause something to happen.
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1          The -- Your Honor, I think the notion that the cash

2 option on Section 4.2 expired is made up.  There is no

3 provision here, it's contrary to Section 4.2(b) and instead of

4 me having the debate -- because I think I'm right, and I think

5 clearly the document supports me, but I'd like to be able to

6 get the witness who drafted this document and get that witness

7 to tell me that I'm right.  And give them the opportunity to

8 ask the questions they have.  I really don't want to take his

9 explanation; because he doesn't know anything about it

10 factually.  He's had the opportunity to try to put forward that

11 witness.  He hasn't; I want that opportunity.

12          Your Honor, my colleague is reminding me of one other

13 thing.  And it's because I went off script earlier.

14 Originally, they filed a motion to dismiss in the Broadbill

15 adversary proceeding which they then withdrew at the same time

16 as filing objections to claims and then saying everybody's

17 entitled to discovery.  What they've done by putting in a lot

18 of exhibits and then saying, you know what, all these exhibits

19 are irrelevant -- we didn't put it in for the truth; we just

20 put it in for texture.  I don't know what that means.  If

21 you're not putting in the exhibits for the truth, if you're not

22 tying it in to this particular agreement then it's interesting

23 reading but meaningless for the purposes of this exercise.  So

24 what you have here is a redressed motion to dismiss when

25 they've already conceded that they couldn't win the first and
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1 that discovery was warranted and they've deprived us of our

2 right for discovery.  The motion for dismiss standard is to

3 take all of our allegations, assume them to be, if they're in

4 any way colorable, in the most favorable light that if we're

5 entitled to relief then we're entitled to have this motion to

6 dismiss dismissed.  And that's what's happened here.  This is

7 really a motion to dismiss.  They've said to you it should be

8 decided on the four corners of an unambiguous agreement with

9 nothing else to be introduced by way of extrinsic evidence.

10 And we've certainly pointed out provisions that we've

11 interpreted this agreement in a different way warranting its

12 dismissal.

13          I also will say that, as a practical matter, once they

14 posited --

15          UNIDENTIFIED SPEAKER:  Dismissal of their motion.

16          MR. STEINBERG:  I'm sorry?

17          UNIDENTIFIED SPEAKER:  Dismissal of their motion.

18          MR. STEINBERG:  Dismissal of their motion.  Once

19 they've posited, after they filed the motion to dismiss, to

20 withdraw it and say that we're entitled to discovery.  But they

21 are required to give us the discovery that we're entitled to

22 get.  Thank you, Judge.

23          MR. SILVERSTEIN:  I don't know what -- Your Honor,

24 Paul Silverstein from Broadbill.  I'm not sure what the timing

25 is here.
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1          THE COURT:  Well, he's exceeded his time and half of

2 your time.  But --

3          MR. SILVERSTEIN:  Again, we're working together

4 obviously in conjunction -- should we wait for the reply?

5          THE COURT:  Yes.

6          MR. SILVERSTEIN:  Thank you.

7          THE COURT:  Any response from the debtor?

8          MR. STROCHAK:  I suppose if I had a dollar for every

9 time someone in this case has accused us of not responding to

10 discovery, there might be an equity recovery in this case.

11          Your Honor, with great enthusiasm --

12          THE COURT:  Are you suggesting that might be a

13 sanction that I might enter if anybody wins that motion?

14          MR. STROCHAK:  I'd be happy to defend that motion,

15 Your Honor.  With great sarcasm and great enthusiasm, Mr.

16 Steinberg says I'm making it up.  I'm not making it up, Your

17 Honor.  I'm pointing to the clear and what we believe to be

18 unambiguous language of the governing agreement.  And we think

19 that's fine.  We're entitled to summary judgment.

20          Let's talk about the timing and the discovery issue

21 because after months of litigation, we're here and not the

22 first deposition has been taken by the plaintiffs.  They jumped

23 up and down and said don't decide the motion to dismiss because

24 we need discovery.  We worked out the procedural stuff.  We

25 gave them tons of discovery.  They asked us for enormous,

Page 154

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400



WASHINGTON MUTUAL, INC., ET AL.

1 enormous amounts of stuff.  We gave it to them and they

2 complained it was too much.  It was too hard for them to look

3 through.  They want to go back and do discovery about the

4 intent of the drafters of the agreements that were drafted

5 years and years and years ago, a decade or more.  We told them

6 we have some of the witnesses.  They waited forever to serve an

7 interrogatory and ask us who we thought were the people with

8 knowledge.  They served it; we answered it on an expedited

9 basis.  We told them that two of the people would be available

10 for depositions.  They didn't bother to come and take the

11 depositions.  They didn't say, oh, we're afraid we won't have

12 time in the seven hour limit.  Would you mind extending it?  We

13 need a couple more hours.  Nothing, Your Honor.  And we certain

14 could have accommodated that.  They certainly could have come

15 and addressed it before this Court if they felt like we had not

16 responded to their discovery.

17          The summary judgment is completely appropriate on this

18 posture of this case at this time, Your Honor.  They want

19 extrinsic evidence of what the word "may" in a contract means.

20 There's probably -- I don't think it's an exaggeration to say

21 dozens of cases out there talking about this.  The case law is

22 unambiguously clear.  The use of the word "shall" is mandatory;

23 use of the word "may" is permissive.  It's a permissive

24 obligation.  It's clear on the face of the contract that it's

25 permissive.
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1          I don't know what they think this board could have

2 done under these circumstances.  The bank was seized, Your

3 Honor.  There's no dispute about that.  That's what happened.

4 This board and this company did everything possible to preserve

5 and protect every asset of this estate.  We filed promptly for

6 Chapter 11.  We filed claims against the receivership, against

7 FDIC.  We sued the FDIC when they denied the claim.  We sued

8 JPMorgan on a claim.  We took steps to preserve the underlying

9 claim against the government in connection with Anchor.  What

10 they think the board should have done is come to some

11 conclusion that they're entitled to a special preference that

12 we have to take some portion of the value that we have to

13 distribute to this estate and give it to them.  That's not what

14 4.4 of the contract says.  It's not even close to what 4.4 of

15 the contract says.  They're asking for a preference over

16 everybody else.  That's what they want.  That's what they think

17 this board owed them in some way, shape or form.  And what

18 they're standing here now doing is complaining that after two

19 years of this bankruptcy, they think this board somehow didn't

20 do its duty to them.

21          It is astonishing the degree to which they have raised

22 old business on this motion.  It's a decade since the Dime

23 merger.  They're coming in and saying that somehow the Dime

24 merger entitles them to some payment in cash.  I've heard it.

25 I heard Mr. Steinberg say it.  I still can't understand what
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1 he's talking about.  I don't understand how he can possibly say

2 that a provision in the agreement, the old warrant agreement,

3 relating to a merger that occurred a decade ago that gave

4 shareholders a very limited window to opt for a cash payment

5 instead of stock somehow entitled the litigation warrant

6 holders today to some right under the existing warrant

7 agreement.  I, for the life of me, can't understand how he has

8 come up with a claim under the contract for that.  Whatever

9 claim he has is long barred by any applicable statute of

10 limitations.

11          His argument under 4.2(d), I think of the current

12 warrant agreement but I'm still not sure, regarding the

13 successor company -- again, it doesn't work.  This was not a

14 stale of all the assets, of JP -- excuse me -- of Washington

15 Mutual Bank to JPMorgan by WMI.  The bank was gone.  At the

16 close of business on September 25th, 2008, the bank was gone

17 and the FDIC sold the assets to JPMorgan.  As much as I would

18 love to be able to go back and restructure it all as a

19 consensual merger, I can't do that.  And nobody can do that.

20 This board can't do that.  I don't have the power to go to

21 JPMorgan and say, you know, the litigation asset that you

22 acquired from FDIC as the receiver for the bank, we'd really

23 like you to enter into an agreement and take care of these

24 warrant holders because that's what the agreement obligates us

25 to do under these circumstances.  Even if it did obligate us to
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1 do it under these circumstances, I can't make it happen.  And

2 the fact that I can't make it happen is exactly the equity risk

3 that they took on when they took these litigation warrants.

4 They took the risk of taking on a warrant to buy common shares

5 in a bank holding company that something really bad could

6 happen and the bank could be gone and the litigation asset

7 could be gone with it and there would be nothing that the

8 holding company could do about it to structure something under

9 Article 4 of the warrant agreement in a way that it could do in

10 a consensual transaction.  That's the risk they took.  That's

11 the equity risk.  And unfortunately for them, it's resulted in

12 the situation we find ourselves in today.  It has nothing to do

13 with what this board and what this company did or did not do

14 after the bank was seized.

15          Where they have no substance on their argument, they

16 simply try and create confusion and delay in this matter.  This

17 is an estate that needs to move forward.  It needs to resolve

18 its liabilities.  And it needs to make distributions under this

19 plan should the Court decide to confirm it this week.  Their

20 tactic is to delay, to seek discovery about the intent of

21 people who drafted an agreement a decade ago, an agreement

22 that's clear on its face.  And their own purpose is to try and

23 create delay, force us to take action in order to satisfy them

24 so that we can move forward with the plan of reorganization.

25 That's the strategy that they've undertaken.  And they're
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1 filled with innuendo about Sullivan & Cromwell and everything

2 else.  You know, if they wanted to take Sullivan & Cromwell's

3 deposition, they could have noticed it.  They've had months and

4 months to do it.  If they think it's so critical to get the

5 drafter of this agreement in there to tell them what it means,

6 it could have been done.  They chose not to do it.

7          Thank you, Your Honor.  We respectfully request that

8 the Court grant our summary judgment motion.  We think it's

9 perfectly appropriate to resolve it.  It's a question of

10 contract interpretation and we believe the contract is clear on

11 its face.  Thank you, Your Honor.

12          MR. JOHNSON:  We do support the debtor.  Your Honor,

13 Robert Johnson on behalf of the official committee of unsecured

14 creditors.  Your Honor, just very briefly in support of the

15 debtors' motion for summary judgment here.  Part of our job as

16 the official committee of unsecured creditors is to make sure

17 the equity interests are not improperly classified as unsecured

18 creditors.  And subsection 16 of Section 101 of the Bankruptcy

19 Code plainly states that a warrant to purchase an equity

20 security is itself an equity security.  And it seems abundantly

21 clear to us that what the litigation tracking warrant holders

22 have here is an equity security.  And to the extent that they

23 have claims that they are basing on the purchase or sale of

24 those securities then. under Section 501(b) of the Bankruptcy

25 Code, they have to be subordinated although in the context of
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1 common stock, they'll be treated with the same priority as

2 common stock.  And so that's where we believe that the

3 litigation tracking warrant holders should be and so the

4 summary judgment motion should be granted.  Thank you.

5          MR. SILVERSTEIN:  Thank you, Your Honor.  Paul

6 Silverstein, Andrews Kurth, for Broadbill.

7          THE CLERK:  I'm sorry.  Who are you?  I didn't hear

8 you.

9          MR. SILVERSTEIN:  I'm sorry.  Paul Silverstein,

10 Andrews Kurth, for Broadbill Investments, one of the co-class

11 plaintiffs.  Mr. Strochak indicates that he misses the point.

12 But what he does or does not understand is really not relevant.

13 But I do have to say that we have noticed Sullivan & Cromwell's

14 deposition, specifically, Mitchell Eitel at Sullivan &

15 Cromwell.  So I don't what he's talking about when he says we

16 haven't noticed their deposition.  We, in fact, have.  So I

17 guess because he's just a nice guy, I'm just going to imagine

18 it's Mr. Rosen sitting there and it'll make it easier.

19          Your Honor, in all seriousness, let's look at the

20 history of the proceeding, of this adversary proceeding.  We

21 filed this complaint in April.  We served discovery requests

22 shortly thereafter, I believe in April.  The debtors filed a

23 pre-answer motion to dismiss.  We responded to the motion to

24 dismiss.  The debtors did not reply to our motion to dismiss

25 apparently realizing that there were factual issues and
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1 discovery was necessary.  But the debtors then filed objections

2 to the proofs of claims filed by various LTW holders and sought

3 to stay this adversary proceeding and consolidate it with the

4 claims objections that they filed.

5          You know, through discussions with the debtor and

6 through this Court's help at the various hearings, we basically

7 amended the complaint as a class complaint.  And in September,

8 the debtor began to comply with discovery.  I think Mr.

9 Steinberg described what we got. I'm not going to debate the

10 relevance or the irrelevance of the documents or whether it was

11 just a dump of a lot of garbage on us or not because it's -- I

12 think we made the point.  They then filed the summary judgment

13 motion and I think -- as I think Mr. Steinberg was saying and I

14 think as our papers set forth fairly well, it is essentially a

15 disguise for the same motion to dismiss that they originally

16 filed because they basically say in their pleadings that, well,

17 all the factual stuff we put in there is really the background

18 and it's not really for the truth and we're just giving the

19 Court a little background.  The standard for this motion is

20 12(b)(6).  It's not a Rule 56 motion.  And as I think Mr.

21 Steinberg said, on the day they filed their motion -- what I

22 call this motion to dismiss, they were still producing

23 documents.

24          Just to supplement a few things and to add a few

25 things to Mr. Steinberg's presentation, the LTW holders never
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1 took equity risk in the value of the shares of WMI and never

2 took bankruptcy risk.  The intent behind the LTWs, as we've

3 indicated in our papers, as Mr. Steinberg explained, as I think

4 is very clear, it was for holders to receive the net proceeds

5 or eighty-five percent of the net proceeds of the Anchor

6 litigation.  They were not buying stock or taking equity risk

7 or equity return.  Equity has unlimited upside.  Litigation

8 warrants are capped on the net proceeds, that is eighty-five

9 percent of the proceeds, of the Anchor litigation.

10          THE COURT:  But since they're exchangeable for stock,

11 they're not capped at all.

12          MR. SILVERSTEIN:  They're not only exchangeable for

13 stock.  Stock -- the purpose of the transaction was to convey

14 the value of the Anchor litigation.  Stock was used under the

15 warrant agreement, in the first instance, as a currency.  And

16 to the extent the debtor was able to use that --

17          THE COURT:  But isn't that relevant to what you were

18 getting?

19          MR. SILVERSTEIN:  Well, if I can finish the sentence.

20 It's relevant because, in the first instance, the debtor was

21 using the stock as a currency subject to various things which

22 are set forth in Article 4.  So, for example, if the debtor

23 didn't have enough authorized shares, the debtor would have

24 paid cash or some other property or some other instrument.

25 That was the intent.  It wasn't a stock play.  It wasn't buying
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1 equity.  That was not the intention of the deal and I think we

2 have a right to show that and to show what the intention was as

3 Mr. Steinberg indicated.

4          THE COURT:  Well, did you pay taxes on it at the time?

5 If it was something other than stock, you would have had to.

6 Recognize --

7          MR. SILVERSTEIN:  I don't know but I suspect not.  I

8 suspect the purpose of that structure was probably to attempt

9 to avoid taxes.  But remember, to avoid taxes at that time.

10          THE COURT:  Defer taxes, okay.

11          MR. SILVERSTEIN:  To defer taxes, whatever.  Remember,

12 a banker has created that instrument.  Okay?  There were

13 various structures used with respect to the litigation tracking

14 warrants whether they were called litigation tracking warrants

15 or contingent value rights or the like.  The point was that the

16 intent of the transaction was to get the value and to separate

17 as we've described.  And I don't have to restate what we said

18 before.  We're not -- we were not asking the board, as Mr.

19 Strochak suggested, to favor us.  We're just -- we were asking

20 the board, as they must, to protect us the way they're required

21 to do under Article 4 of the warrant agreement.

22          Let me just touch, if I may, Your Honor, on Section

23 6.3 'cause I just want to emphasize the breach that we allege

24 occurred under Section 6.3.  Section 6.3 says that if the bank

25 no longer owns the litigation -- I'm sorry.  Let me restate
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1 that.  The bank must continue to own the litigation.  If under

2 Section 6.3 and the other provisions of the document the bank

3 no longer owns the litigation, there can be no initial cap

4 trigger under the document thereby frustrating the purpose of

5 the agreement and thereby at that point giving rise to a claim.

6 And I think we've, again, set that forth in our papers.  The

7 papers are fairly robust, fairly fulsome, and I know Your

8 Honor's read them or I hope Your Honor's read them.

9          THE COURT:  Yes.

10          MR. SILVERSTEIN:  One final comment on Section 510

11 that my co-counsel touched on.  The -- of course, the general

12 statement in Telegroup is hard to argue with but, you see, the

13 debtor cites Telegroup under 510 for the proposition that

14 510(b) encompasses all potential claims arising from the

15 purchase and sale of securities.  And the debtors argue that

16 the relevant inquiry is whether the claim would exist but for

17 claimants' purchase of the debtors' stock.  Well, it's a bit of

18 a misleading statement.  That's not what Telegroup says.  For

19 example, if -- we know that if stockholders of a corporation

20 are given a dividend, for example, in the form of a note or

21 stockholders have shares redeemed with a note.  And assuming

22 that there's no fraudulent conveyance issue or state law

23 insolvency issue, case law is clear that the note is in no way

24 subject to 510(b) because, as in the present case, the note

25 doesn't involve equity risk.  In re Market XT, 361 B.R. 369 is
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1 a good example of that proposition and the cases cited therein.

2 Mobile Tool, at 306 B.R. 778 and Raven Media, at 2004 WL 302303

3 really explain why.  Because Section 510(b) was intended to

4 prevent stockholders from filing claims as creditors.  This is

5 so because equity investors choose to participate in the

6 profits of the business and, in exchange, assume the risk of

7 the business' failure.  The statute was designed, therefore, to

8 prevent stockholders from reaping the benefits of unlimited

9 profit without fully accepting -- without also fully accepting

10 the inherent risk of ownership, namely, the loss of the

11 investment.  We talk about that at page 31 of our principal

12 brief.

13          Here, the risk that the LTW holders took was whether

14 and the extent to which the plaintiff would succeed in the

15 Anchor litigation, the supervisory goodwill litigation, not how

16 well, or how poorly the bank or WMI would do.  The defendants

17 have no 510(b) argument --

18          THE COURT:  Well, sure you did, because you agreed to

19 take that recovery in stock.

20          MR. SILVERSTEIN:  We agreed -- but we agreed to take

21 the recovery in stock, but the stock is a currency.  It's a

22 currency that trades in the market that one can hedge.  It's a

23 currency that one can immediately sell.  There's lot of things

24 you can do with the currency, but significantly, the point and

25 the focus of the intent here, is that Article 4 of the warrant
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1 agreement explains what happens when it's either impractical or

2 impossible or not within the cards, for lack of better words,

3 to issue stock, and otherwise property or cash or other things

4 would be given to the LTW holders.

5          THE COURT:  Well, I'm not sure Article 4 is as broad

6 as you suggest, but --

7          MR. SILVERSTEIN:  Well.

8          THE COURT:  -- isn't this akin to true-up agreements?

9          MR. SILVERSTEIN:  No, I don't think --

10          THE COURT:  That are based on the debtor -- I'm

11 selling my stock in the company, and I'm taking stock back, but

12 if the debtor makes five million dollars in profit, I'm getting

13 a true-up.

14          MR. SILVERSTEIN:  Absolute -- absolute --

15          THE COURT:  Or if my value of my stock falls, I get a

16 true-up based on a certain formula.

17          MR. SILVERSTEIN:  Absolutely not.  This has nothing

18 whatsoever to do with that.  What the LTW --

19          THE COURT:  You agreed to get stock, not cash.

20          MR. SILVERSTEIN:  You get stock, or maybe cash, or

21 maybe other property.  You're getting value, Your Honor.

22          THE COURT:  Only if Article 4 applies.

23          MR. SILVERSTEIN:  Well, Article 4 applies, because

24 Article 4 is in the document.

25          THE COURT:  Well, you have to establish the triggers
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1 in Article 4.

2          MR. SILVERSTEIN:  Well, triggers is not the right word

3 because it's a bad word for this document, but you have to

4 establish that Article 4 --

5          THE COURT:  The event occurred.

6          MR. SILVERSTEIN:  Exactly, or that Article 4 is

7 applicable to the situation.  And when the debtor is unable to

8 convey the value of the Anchor litigation in stock, such that

9 the debtor -- such that the company is giving the LTW holders

10 that value, then Article 4, by definition applies as I think

11 we've explained in our papers, but more importantly, this is a

12 motion to dismiss.  We have the right, we believe, to explore

13 the intent, and our pleadings must be accepted as true, for the

14 purpose of this motion.

15          THE COURT:  It's a motion for summary judgment.

16          MR. SILVERSTEIN:  Well, but it's really a motion to

17 dismiss, Your Honor.

18          THE COURT:  Well --

19          MR. SILVERSTEIN:  And I think we've argued that in our

20 pleadings, because, again, the debtors annexed an affidavit

21 that purports to deal with factual issues, and understanding

22 that that was problematic for them, they backtracked, and they

23 said, well, that was for background, it's really the four

24 corners of the document.  That's what makes it a motion to

25 dismiss, governed by Rule 12(b)(6).  Thank you, Your Honor.
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1 And I know it's the first night of Hanukah, it matters to some

2 of us, and I appreciate your time today, and we thank you.

3          THE COURT:  Okay.  Thank you.

4          MR. SCOTT:  Good afternoon, Your Honor.  Robert Scott,

5 for Sonterra Partners.  I'm the last person speaking, and I'll

6 be brief, Your Honor.  I'd like to focus the Court's attention

7 on the distinction between equity and claim here, because it's

8 been confused a little bit by the argument today.

9          The issue before this Court right now is the proper

10 classification of the Dime litigation tracking warrants, and

11 are they, as debtors' counsel argues, the contingent interest

12 in worthless equity, or are they, as the plaintiffs argue, a

13 continuing claim to the litigation recovery to the value

14 inherent in the Anchor damages award.  And the answer to that

15 question, for the Court, lies in the purpose for which the

16 litigation tracking warrants were created, and the purpose for

17 which a typical equity warrant is created.  It's that

18 difference in distinction that is critically important in this

19 case, and I want to draw the Court's attention to it now.

20          An equity warrant, Your Honor, the equity warrant, as

21 debtors' counsel argues it, is created for the purpose, the

22 specific purpose, of sharing in the enterprise value of the

23 issuer of common stock.  It is essentially a right to

24 speculate.  And, as the Supreme Court noted in the Niagara

25 case, which is in our brief, "The privilege conferred by a
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1 warrant upon it holder, constitutes a call upon the future

2 prosperity of the company, and it's value will depend on the

3 hope that the market price of the stock will rise above the

4 stipulated subscription price before the right expires."  And

5 what that means is, is that in a typical equity warrant, it has

6 key features.  It has a fixed conversion price and a fixed

7 expiration date.

8          In this case, Your Honor, the Dime litigation warrants

9 are not equity warrants, and have none of the equity features,

10 and it is very important to understand this distinction.  The

11 Dime litigation tracking warrants are a property right created

12 for the purpose, to provide the Dime holders with a continuing

13 claim to the value of the Anchor litigation damages award.  And

14 we can see that from the evidence, the undisputed evidence in

15 the case, starting with the 8-K issued by Dime, back in 2000,

16 when they created these litigation warrants.  And, I quote,

17 "Dime today announced that it's Board of Directors has declared

18 a distribution to stockholders of a substantial portion of

19 Dime's" -- and I quote -- "economic interest, in its pending

20 goodwill lawsuit against the United States."

21          Further the next day, Dime issued a press release

22 stating that commencing on January 2nd, 2001, Dimes' common

23 stock will trade on the New York Stock Exchange, and I quote

24 now, "without the value of the litigation tracking warrants".

25 The SEC, when they reviewed these litigation tracking warrants,
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1 because we had to apply for the creation of security,

2 acknowledged that what was going on here was the transfer of a

3 contingent asset.  And here's what the SEC said -- quote -- and

4 it's in our brief on page eleven, "Staff believed that the

5 instrument effectively separated the combined entity into two

6 components, the affective contingent asset, and the remainder

7 of the company."

8          What's going here, Your Honor, is that these Dime

9 litigation warrants were created for the specific purpose to

10 provide the holder with eighty-five percent of the value of the

11 Anchor damages award.  And that's provided in the warrant

12 agreement, which is the governing contract in this case.

13 Washington Mutual and the estate only have a claim to fifteen

14 percent of the value of the Anchor damages award.  But it is

15 very clear that the property right that was created, that

16 attaches to these dime warrants, survives even upon the demise

17 of Washington Mutual.  That's made very clear by the Section 4

18 and Section 6 of the warrant agreement.

19          And to this point, Your Honor, I'd like to address the

20 concern that you raised to my co-counsel, here, about -- well,

21 what about the stock feature?  What about the fact that you

22 convert into stock?  That's really of no moment, Your Honor,

23 because when you -- the purpose of the Dime warrants is to

24 provide eighty-five percent of the value to the holder.  In the

25 first instance, that value is monetized by exchanging the
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1 warrant, and in return, getting valuable consideration, equity

2 consideration, in the form of Washington Mutual stock.

3          However, where there's been a combination, a

4 reorganization, or in this case, a bankruptcy, the warrant

5 agreement makes it very clear that the purpose of the warrant

6 agreement is to protect the holders and the value inherent in

7 the litigation right, in the recurring right to that recovery.

8 And that's why, Your Honor, on Section 4, even when it's read

9 narrowly, provides that where the equity value of Washington

10 Mutual is worthless as it is here, because they're no longer in

11 compliance; they've been D-listed, and they can't register

12 securities.  The warrant agreement provides that the holders of

13 the Dime litigation warrants are entitled to other valuable

14 non-equity consideration, including other securities, property

15 or cash.  Okay?  And that is made very, very clear on the face

16 of the warrant in this case.

17          In addition, Your Honor, Section 6 of the warrant

18 agreement is very clear and explicit, that the Dime warrant

19 holders are "holders, not stockholders".  Okay?  We do not have

20 any of the rights inherent in a traditional equity warrant.  I

21 think as we said in our brief, we're sort of sui generis.  We

22 are unique, and we are, because we were a security created for

23 a very, very specific purpose, which was to transfer the value

24 of the Anchor litigation lawsuit.  And that value attaches to

25 those warrants irrespective of this bankruptcy, eighty-five
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1 percent of it.  The trustee should go after the fifteen-percent

2 for the estate, but that's not our problem.  Okay?

3          The other issue here, Your Honor, in terms of, really,

4 kind of, focusing on the claim to value, which is what we have,

5 which is why we're a claim.  I mean, we are claim here in

6 bankruptcy, because, as counsel has argued, there's been any

7 number of breaches of the warrant agreement.  That provides a

8 claim against the estate.  But the warrant itself provides a

9 claim that is unique to it.  And that is, if you look, for

10 example, Your Honor, at Section 7 -- Article 7 of the warrant

11 agreement, it says very clearly, that if there is an amendment,

12 it must be done to preserve the value and the rights of the

13 holders.  And I read, and I quote, Your Honor, "any amendment

14 or supplement to this agreement that has an adverse effect on

15 the interest of the holders, will require the written consent

16 of the holders of a majority of the then outstanding warrants."

17          This warrant agreement is governed under New York law,

18 and that means we have to look to the intent of the parties

19 when they created it.  Mr. Steinberg is absolutely correct.  He

20 needs to take the deposition of somebody to discern that

21 intent.  So, on its face, the motion for summary judgment,

22 which is why we're here, should be denied, because there are

23 material issues of fact in dispute.

24          But even more important than that, I want to focus

25 and, sort of, wrap up here by speaking to the Court's equity
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1 power, to the Court's inherent power to do what is right and

2 fair, because I can -- standing here today, I can see the

3 perfect storm coming, which is this -- which is that we have a

4 warrant agreement.  It is, in the name of Washington Mutual,

5 was succeeded to Dime's rights and obligation.  Washington

6 Mutual obligation was to prosecute the litigation for which

7 they get fifteen percent of the recovery.  That warrant

8 agreement was never amended by JPMorgan, which has now

9 intervened in the litigation -- the Anchor litigation in

10 Washington, in the Court of Claims.

11          And, so, as we stand here today, the debtors' counsel

12 is really, essentially, making the argument, well, you know,

13 the Anchor litigation stuff in down in Washington with

14 JPMorgan.  But JPMorgan will stand there and say, well, you

15 know what?  The warrant agreement was never amended to you

16 really have to be up in the bankruptcy court where debtors'

17 counsel is arguing for the cancellation of our warrant rights.

18          What potentially could happen here is an outright

19 conversion, which is what happens to the 550 to 600 million

20 dollars that Mr. Steinberg pointed out.  What happens to the

21 eighty-five percent of the value of that Anchor damages award?

22 Does it simply go to the bank?  Does it go to JPMorgan.  It

23 does not, because the face of the warrant agreement, which

24 controls this case, provides very clearly that these litigation

25 tracking warrants were created for a specific purpose, which
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1 was to transfer eighty-five percent of the value of that award

2 to shareholders.

3          Now, Your Honor, I'd like to point out something here,

4 that a couple of things that debtors' counsel made, that I

5 think are really kind of, really, just not right.  I want to

6 clarify them very quickly.  The debtors' counsel says that,

7 look, if you give stock, the next day the stock could be

8 worthless.  Well, that's true, but it's also irrelevant.

9 Because the next day, you could be buying gold in the market

10 today and the next day, gold could drop 300 dollars.  Or the

11 next day, the dollar could be worth a lot less.  That's

12 irrelevant.  The value was given here to the holder.  And it's

13 the holder's decision to buy or sell a security.  Okay.

14          Second, Your Honor, the debtors' counsel described

15 Section 4.4 as a "typical savings clause for a company".

16 That's absolutely not correct.  Article 4, Your Honor, has a

17 very specific purpose.  It is essentially an anti-dilution

18 provision.  And the anti-dilution provision is provided for the

19 protection of the warrant holders, not for the company.  There

20 is no such thing as a savings clause for a company.  Okay, and

21 indeed we can look to Article 7 of the warrant agreement that

22 provides just that, which is that it's for the benefit of the

23 holder.  The purpose of Section 4, Your Honor, is to protect

24 the holder, and to insure that the holders, for the anti-

25 dilution provisions, are not evaded by a crafty Board of
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1 Directors.

2          And I'd like to just point out, Your Honor, that

3 Section 4.3 -- it says, you know, the exercise price of the

4 warrants must be at least equal to the par value of the shares

5 received.  And now the purpose of that provision is specific.

6 It's to insure compliance with Delaware law.  And the

7 requirements that par value must be paid.  Well, if you accept

8 the debtors' counsel argument and the reading of Section 4.4,

9 then Washington Mutual, determining -- could issue of giant

10 stock dividend, of common stock.  You know, equivalent,

11 essentially, to a gigantic stock split.  Okay, keeping par

12 value at .01.  And in that case, that means that the penny

13 exercise price would have a higher value than the stock, and

14 that's preposterous.  In fact, it also would violate the

15 boards' fiduciary duty under Revlon.  They couldn't do

16 something like that.  So, I just wanted to, kind of, draw this

17 distinction.

18          So, to wrap up, Your Honor, we have a contract right

19 here.  And that contract right is provided specifically under

20 this warrant agreement.  The warrant agreement, the intent of

21 that warrant agreement, is to preserve the value of the of the

22 Anchor damages litigation award, eighty-five percent of which

23 goes to the warrant holders; fifteen percent goes to Washington

24 Mutual, or to the estate, or to whomever.  Right now, that is

25 in jeopardy in this black hole of litigation.  And, so, we come
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1 to the Court -- you know, those are our arguments, Your Honor.

2 Unless the Court has anything further, I think we submit on our

3 briefs.

4          THE COURT:  Well, if you have a claim for breach of

5 the contract, that's all you have.  And since the contract was

6 to issue you stock, why isn't that subordinated under 510(b)?

7          MR. SCOTT:  Well, that's a very -- that's a great

8 question, Your Honor.  Let me explain it this way.  In the

9 first instance, the contract provides to issue stock.  However,

10 the contract makes clear, that where the stock is rendered

11 worthless and does not have -- unable to --

12          THE COURT:  And when did that occur?

13          MR. SCOTT:  That occurred when they filed for

14 bankruptcy.  Because remember, Your Honor, here's the key

15 thing.

16          THE COURT:  Well.

17          MR. SCOTT:  The point here is to provide -- the focus

18 of the Court should be on the value of the Anchor damages

19 award, not the value of Washington Mutual stock.  The agreement

20 makes clear that the purpose of the exchange mechanism is to

21 provide the warrant holder with his value.  And if in the first

22 instance it's stock in Washington Mutual, fine.  But if the

23 stock is rendered worthless, and it's D-listed, and it can't be

24 registered, then the warrant holder gets something else of

25 value.  He gets other property; he gets other securities, or he
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1 gets cash.  That's because the warrant agreement, the governing

2 contract, is designed, the intent of it, is to protect value of

3 the Anchor damages award.  That's the key thing for the Court

4 to focus on.  The exchange for stock provision is simply a

5 means of monetizing that value, but it's important.

6          THE COURT:  No, it was also for tax purposes.

7          MR. SCOTT:  Okay, well, that's true.  But, it's the

8 point -- the Court should focus on two things:  the purpose for

9 creating the warrants, initially, and second, the fact that the

10 value that's relevant here, the value that matters, is the

11 value of the Anchor damages award, because that's what the

12 warrant's attached to.  Okay?  The fact that there is an

13 exchange for stock mechanism --

14          THE COURT:  They don't attach to it.  That's how you

15 value the stock that you're entitled to get.

16          MR. SCOTT:  That's correct, Your Honor.  And if

17 that's --

18          THE COURT:  That's all.

19          MR. SILVERSTEIN:  And if that's how we value our

20 warrant --

21          THE COURT:  It's just a formula.

22          MR. SCOTT:  And if that's how we value our warrant,

23 Your Honor, then that value doesn't go away.  It survives the

24 demise of Washington Mutual.  And see, that's the conundrum

25 that the Court has here.  That's why, you know, I think that
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1 we're, kind of -- you know, we -- if you focus on the purpose

2 for which the warrant was created, it's very different than a

3 typical equity warrant.  And, second, if you -- the value that

4 matters is the value of the Anchor damages award, because

5 that's what gives rise to the value of the warrant.  It's not

6 the value of Washington Mutual stock.  That's simply a means of

7 currency.

8          It's equity consideration, but if equity consideration

9 is no longer valuable, and cannot provide the warrant holders

10 with their value, then the warrant agreement provides very

11 specifically that the warrant holders' entitled to other

12 valuable non-equity consideration:  property, stock, or cash.

13 And with that, Your Honor, unless there are any further

14 questions, I would submit.

15          THE COURT:  All right, thank you.

16          MR. SCOTT:  Mr. Steinberg would like to say something,

17 I think.

18          MR. STEINBERG:  Your Honor, I'll be brief, because I

19 know that I've had two other people speak in front of me, but I

20 did want to answer a couple of your questions.  You did ask the

21 question, whether -- why isn't this the same as a true-up?  And

22 first, you know, Judge Gross in the NationsRent case didn't do

23 a 510(b) subordination on a true-up -- a make-whole, rather a

24 make-whole case.  But --

25          THE COURT:  Was that because it was reflected as a
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1 note rather than --

2          MR. STEINBERG:  I don't think so, Your Honor.  But in

3 either event, the rationale as to why this is not a make-whole

4 case is that people who bargain for make-whole, are getting the

5 equity upside and are asking for downside protection in case

6 they don't get the value.  But they're assuming the equity risk

7 on the upside.  And it's because of that upside risk -- the

8 upside benefit that the bargain for as part of the transaction,

9 that courts have looked at make-wholes and have decided.  That

10 situation is not presented here.

11          We did not get an equity upside.  We got stock equal

12 to or value equal to -- if you weren't going to get stock --

13 value equal to an anchor litigation which hadn't been

14 discovered.  So that's why the make-whole cases are not the

15 same, and not the same for 510(b).

16          The second thing Your Honor talked about was taxes.

17 Yes, this was drafted as to make it a tax-free dividend to the

18 Dime shareholders.  Also on the risk factors they said there

19 was no assurance that that would be the case, and told

20 everybody to go to their own tax advisors.  And from the

21 discovery -- although it's not rele -- I didn't think it was

22 relevant for the summary judgment motion -- one of the benefits

23 given at the Dime board level as to why they should do this

24 structure, was so that they could capitalize the expenses for

25 the litigation and not have to expense it, which would be an
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1 earnings hit.

2          So there were tax reasons on both sides for the

3 structure of this transaction.  And I don't think you could

4 read anything other than the fact that people were trying to be

5 clever.  But the actual intent and principles of this agreement

6 were clear, that eighty-five percent of the value -- value was

7 supposed to be given to the old Dime shareholders.

8          The original -- and Your Honor, finally, the last

9 point is, Your Honor is correct, and I can see Your Honor

10 struggling with the notion that this thing was written as if

11 there was a stock grant.  And I think the answer is that it was

12 written so that the initial consideration was going to be the

13 stock.  But if Article 4 applied, the world changed.

14          And you have to look at this agreement with Article 4,

15 not without Article 4.  If there was a combination before the

16 trigger, things happened.  If there was something as 4.4 says,

17 where the actual intent of the principles of the document

18 itself can't be fulfilled, then something has to change.  The

19 document itself was like the breathing constitution.  It

20 provided for amendments.  It provided for a change, recognizing

21 that goodwill litigations were taking a really long time to

22 ultimately recover.  And therefore there were some protections

23 built into the document.

24          And the issue that is before us today, which is did

25 anybody assume -- did anybody think that there was an equity
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1 risk that Washington Mutual, Inc. or Dime could go bust and

2 therefore there would be nothing to collect on, on this anchor

3 litigation, that was never -- from whatever I've seen in the

4 discovery -- that was never a risk that was disclosed.  That

5 was never a risk that anybody assumed.  And they assumed

6 something different.  They assumed that the adjustment section

7 of Article 4 was going to rectify that situation.  And that's

8 why 4.5 says that even if you have a dissolution or a

9 liquidation, that there will be a mandatory adjustment.

10          THE COURT:  Well, questionable whether it's mandatory.

11          MR. STEINBERG:  Well, Your Honor, if you think that it

12 is questionable or not, then the issue is, is why shouldn't I

13 go get the intent of the drafters as to what this document

14 meant?  If it's not clear, why wouldn't you want to take

15 discovery?  And the notion that the discov -- the document was

16 drafted ten years ago, means what?  Means that we should just

17 ignore it?  We should assume that everybody forgot.

18          Or people probably had a sense.  How -- they're

19 putting it in -- they want to put in an expert as to what they

20 think it means.  She didn't forget, right?  She must have some

21 kind of recollection that she's dreaming about.  I want to be

22 able to test that.  I want to be able to --

23          THE COURT:  No, you want to exclude her testimony.

24          MR. STEINBERG:  To the confirmation hearing.  I think

25 she should testify by the trial, for sure.  You want to put in
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1 an expert?  Listen to my expert, listen to her expert.  Don't

2 ambush me.  Let me take the deposition first.  Don't give me

3 something two days before and say that I'm going to have an

4 adjudication on your claim when you've adjourned all the claims

5 without date.

6          Yeah, I think that that's totally objectionable and

7 shoddy procedure.  And if counsel wants to say that he wished

8 he had a dime for everybody who attacks the way they conducted

9 a case, well maybe everybody's attacking the case because

10 they're conducting their cases wrong.  You know, sometimes if

11 everybody says that something is happening, maybe that's the

12 truth.  And that's what happened in this case.

13          Four months to produce discovery.  Discovery started

14 happening in September, and now they're saying we're delaying

15 the process.  We have depositions scheduled in December.

16 Deposition discovery will be over by January.  This thing will

17 come before Your Honor for either a summary judgment motion or

18 trial.  There's no big delay.  We haven't delayed anything.

19 They were the ones who delayed it with all their cockamamie

20 process.

21          All we're asking Your Honor is don't make the logical

22 leaps -- the illogical leaps that they want to do.  Your Honor

23 may have a sense as to how this should be interpreted, but give

24 us the opportunity to be able to say to Your Honor that this

25 was something different.  This was an unusual instrument.
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1          You know, if you read the -- you will read tonight, if

2 you haven't read it today -- their response to why their

3 witness should be excluded.  And they said that this is in a

4 unique document.  She's the foremost expert.  No one else

5 understands this document.  So guess what?  I want to be able

6 to challenge that.  I want to be able to do it in an organized

7 fashion over the next sixty days.  And I want to be able to

8 present to Your Honor why this unusual instrument needs to be

9 interpreted in a way that I have, based on document and

10 deposition testimony, not what counsel wants to dream exists in

11 this agreement.  Because it doesn't exist.  It clearly is

12 subject to various interpretations.

13          And if he wants to say to me that he's got thousands

14 of cases that use the word "may" versus "shall", then I will

15 say to you, then why did the "shall" turn to "may" in the

16 context of this document?  And how -- doesn't the "may" refer

17 to may make without the consent -- without seeking the approval

18 of the LTW holders?  Isn't that what it means?

19          Otherwise, why would someone stick in, for the

20 beginning part of the paragraph, language like "good-faith",

21 "intents and principles" and "judgment of a board of

22 directors"?  Does anybody really think that the interpretation

23 of that clause was basically a nullity?  It didn't have to be

24 in there.  They didn't have to do anything.  Why would someone

25 stick it in there?
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1          You want me -- you don't want me to ask Sullivan &

2 Cromwell why the draft was there?  You don't want me to ask the

3 Dime board member why it was there?  How did you understand

4 your duties under this agreement?  I should rely on counsel's

5 interpretation, because he wants to be an advocate in the

6 context of an adversary proceeding so he can shift value to

7 somebody else?

8          You know, it's not just the hedgies in the world who

9 are LTW holders.  There are a lot of individuals, and Your

10 Honor has seen the pleadings from them.  You've had a lot of

11 pro se people who the debtor tried to squash.  They filed an

12 objection to claim in this case, forcing them to try to

13 litigate it.  And we stood up on behalf of our clients and

14 said, you know what, we'll take it all on.  We'll take the

15 burden on for everybody else.

16          But they originally tried to squash them.  Remember

17 that this debtor originally said I'll reserve for who?  I'll

18 reserve for Broadbill, nobody else, because they started an

19 adversary proceeding.  Did that make any logical sense?  No.

20 Then we intervened, so they said all right, well we'll reserve

21 for Mr. Steinberg's client, but that's it.  Just you two guys,

22 no one else.  And everybody started to scream, how does that

23 make sense?

24          That's the way the debtor has conducted this case.

25 And you're right.  So if everybody complains that the debtor's
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1 conducting it improperly, guess what?  That probably means the

2 debtor conducted it improperly.  In the same way producing

3 60,000 pages of documents to us and filing a summary judgment

4 motion.  And in the same way filing an expert report two days

5 before confirmation, not giving us a chance to take

6 depositions, and making it believe that when we have ten

7 depositions scheduled over the month of December, which may

8 carry into January for people's things, that we're trying to

9 delay anything.

10          That's it, Your Honor.  Thanks.

11          THE COURT:  Thank you.

12          MR. SCOTT:  Your Honor, may I make one last point to

13 the Court?  Your Honor, you've asked about taking equity risk.

14 I wanted to point out that the warrant holders would only take

15 equity risk if equity were available to them and they exchanged

16 for it.  Before then, we do not have equity risk.  We have a

17 claim to a right to property, Your Honor.  Thank you.

18          MR. JOHNSON:  Your Honor, I'm sorry.  Robert Johnson

19 for the official committee of unsecured creditors.  I just need

20 to respond to that last comment.

21          It's not as if these litigation tracking warrants were

22 not without risk.  They also had the risk of the litigation

23 themselves.

24          UNIDENTIFIED SPEAKER:  Correct.  Right.  Correct.

25          MR. JOHNSON:  Thank you.
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1          UNIDENTIFIED SPEAKER:  We agree.  That was the risk we

2 took.

3          THE COURT:  All right.  All right, I am taking this

4 under advisement.  And I hope to address this more, hopefully

5 at the conclusion of the confirmation hearing.  Okay.

6          UNIDENTIFIED SPEAKER:  Thank you, Your Honor.

7          THE COURT:  We'll stand adjourned.

8          MR. STEINBERG:  Your Honor, just briefly.  There have

9 been a bunch of -- just for purposes of planning tomorrow.

10 There's been a bunch of motions to exclude and we have one of

11 them.  I know the equity committee has.  Are you starting

12 tomorrow before the witnesses take the stand dealing with those

13 motions or --

14          THE COURT:  Yeah, I think I have to deal with those.

15          MR. STEINBERG:  Okay.  Thank you, Judge.

16          MR. ROSEN:  Your Honor, I think you entered an order

17 that said they were on at 9:30.

18          MR. STEINBERG:  And so was the witness.

19          MR. STRATTON:  Your Honor, I'm sorry.  Can the parties

20 leave their notebooks and materials at their tables?

21          THE COURT:  They may.

22          MR. STRATTON:  Thank you.

23          THE COURT:  They may.  All right.  We'll stand

24 adjourned till tomorrow.

25      (Whereupon these proceedings were concluded at 5:50 PM)
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