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23 WASHINGTON MUTUAL, INC.,
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1

2 MOTION of Debtors for Approval, Pursuant to Bankruptcy Rule

3 3018, of Stipulation and Agreement Among the Debtors and

4 JPMorgan Chase Bank, N.A. With Respect to the Allowance of the

5 JPMC Claims Solely for the Purpose of Voting on the Debtors'

6 Sixth Amended Chapter 11 Plan of Reorganization [Docket No.

7 6015; Filed 11/19/10].

8

9 DEBTORS' Motion for an Order Authorizing the Debtors to File

10 Under Seal Exhibits 1, 2, and 3 to the Declaration of Charles

11 Edward Smith in Support of Entry of an Order Confirming the

12 Sixth Amended Joint Plan of Affiliated Debtors Pursuant to

13 Chapter 11 of the United States Bankruptcy Code [Docket No.

14 6091; Filed 11/24/10].

15

16 DEBTORS' Motion for an Order Authorizing the Debtors to File

17 Under Seal Exhibits A and B to the Declaration of Jonathan

18 Goulding in Supporting of Entry of an Order Confirming the

19 Sixth Amended Joint Plan of Affiliated Debtors Pursuant to

20 Chapter 11 of the United States Bankruptcy Code [Docket No.

21 6098; Filed 11/24/10].

22

23 SIXTH Amended Joint Plan of Affiliated Debtors Pursuant to

24 Chapter 11 of the United States Bankruptcy Code [Docket No.

25 5548; Filed 10/6/10].
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1

2 Black Horse Capital LP, et al v. JPMorgan Chase Bank, N.A.., et

3 al. (Adv. Proc. No. 10-51387 (MFW), Motion of Defendant

4 JPMorgan Chase Bank, N.A. for Partial Summary Judgment

5 (Adversary Docket No. 105; Filed 11/2/10] and Motion of

6 Defendant Washington Mutual, Inc. [Adversary Docket No. 109;

7 Filed 11/2/10].

8

9 Broadbill Investment Corp. v. Washington Mutual, Inc., Adv.

10 Proc. No. 10-50911 (MFW), Motion of Defendant Washington

11 Mutual, Inc. for Summary Judgment [Adv. Proc. No. 10-50911)

12 [Adversary Docket No. 68;  Filed 10/29/10].

13

14 MOTION in Limine to Preclude Any Use or Reference to the

15 Examiner's Report [Docket No. 6127; Filed 11/29/10].

16

17 PLAINTIFF'S Motion in Limine to Strike and Preclude Evidence of

18 Analysis That Was Withheld From Discovery on the Basis of the

19 Attorney-Client Privilege [Docket No. 6132; Filed 11/29/10].

20

21 MOTION of the Official Committee of Equity Security Holders for

22 Entry of an Order Granting Relief From the Confidentiality

23 Agreement Governing Confirmation Discovery to Permit Reference

24 to Debtors' Work Product Upon Closing of the Courtroom [Docket

25 No. 6141; 11/30/10].
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1

2 MOTION of the Official Committee of Equity Security Holders for

3 Permission to File Supplemental Objection to Plan Confirmation

4 [Docket No. 6144; Filed 11/30/10].

5

6 EMERGENCY MOTION to Strike Declaration of Charlotte Chamberlain

7 and to Preclude her From Testifying at the Confirmation Hearing

8 [Docket No. 6146; Adversary Docket No. 102; Filed 11/30/10].

9

10 MOTION to Strike Declarations and Arguments Relying on

11 Examiner's Report or, in the Alternative, to Compel Production

12 of All Debtors' Work Product And Communications Related to the

13 Examiner's Report [Docket No. 6148; Filed 11/30/10].

14

15 MOTION of the Official Committee of Equity Security Holders for

16 an Order Authorizing it to (I) Unseal and Publicly File, its

17 Motion to Strike Declarations and Arguments Relying on

18 Examiner's Report or, in the Alternative, to Compel Production

19 of All Debtors' Work Product and Communications Related to the

20 Examiner's Report and (II) Use Confidential Information at the

21 Confirmation Hearing [Docket No. 6151; Filed 11/30/10].

22

23

24

25
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1

2 DEBTORS' Motion for an Order Authorizing the Debtors to File

3 Under Seal Certain Portions of the Debtors' Omnibus Opposition

4 to the TPS Consortium's Motion in Limine [Docket No. 6127] and

5 the Official Committee of Equity Security Holders' Motion to

6 Strike [Docket No. 6148]; Both Relating to the Examiner's

7 Report [Docket No. 6175; Filed 12/1/10].

8

9 PLAINTIFF'S Motion in Limine to Strike the Debtors'

10 Designations of Deposition Testimony of Steve Simms [Docket No.

11 6177; Filed 12/1/10].

12

13

14

15

16

17

18

19

20

21

22

23

24 Transcribed by: Esther Accardi

25

Page 6

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400



1

2 A P P E A R A N C E S :

3 WEIL, GOTSHAL & MANGES LLP

4       Attorneys for Debtors

5

6 BY:   BRIAN S. ROSEN, ESQ.

7       JOHN P. MASTANDO III, ESQ.

8       DIANA M. ENG, ESQ.

9       ADAM P. STROCHAK, ESQ.

10       PATRICK J. O'TOOLE, ESQ.

11

12

13 RICHARDS, LAYTON & FINGER, P.A.

14       Attorneys for Debtors

15

16 BY:   MARK D. COLLINS, ESQ.

17       MARCOS A. RAMOS, ESQ.

18       CHUN I. JANG, ESQ.

19

20

21 QUINN EMANUEL URQUHART & SULLIVAN LLP

22       Attorneys for Debtors

23

24 BY:   DAVID ELSBERG, ESQ.

25       BENJAMIN I. FINESTONE, ESQ.
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1

2 A P P E A R A N C E S : (continued)

3 BLANK ROME LLP

4       Attorneys for Appaloosa, Centerbridge,

5        Aurelius Capital, Owl Creek

6

7 BY:   TORI GUILFOYLE, ESQ.

8

9

10 FRIED, FRANK, HARRIS, SHRIVER & JACOBSON LLP

11       Attorneys for Appaloosa, Centerbridge,

12        Aurelius Capital, Owl Creek

13

14 BY:   SHANNON LOWRY NAGLE, ESQ.

15

16

17 AKIN GUMP STRAUSS HAUER & FELD LLP

18       Attorneys for Official Committee of Unsecured Creditors

19

20 BY:   ROBERT A. JOHNSON, ESQ.

21       ROBERT J. BOLLER, ESQ.
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24

25
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1

2 A P P E A R A N C E S : (continued)

3 PEPPER HAMILTON LLP

4       Attorneys for Official Committee of Unsecured Creditors

5

6 BY:   DAVID B. STRATTON, ESQ.

7

8

9 YOUNG CONAWAY STARGATT & TAYLOR, LLP

10       Attorneys for FDIC

11

12 BY:   BLAKE CLEARY, ESQ.

13

14

15 DLA PIPER

16       Attorneys for FDIC

17

18 BY:  TOM CALIFANO, ESQ.

19

20

21 POLSINELLI SHUGHART P.C.

22       Attorneys for Wilmington Trust Company

23

24 BY:   SHANTI M. KATONA, ESQ.

25
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1

2 A P P E A R A N C E S : (continued)

3 ARENT FOX LLP

4       Attorneys for Wilmington Trust Company

5

6 BY:   LEAH EISENBERG, ESQ.

7

8

9 PILLSBURY WINTHROP SHAW PITTMAN LLP

10       Attorneys for Bank of New York Mellon and Trustees

11

12 BY:   LEO CROWLEY, ESQ.

13

14

15 SUSMAN GODFREY

16       Attorneys for Equity Committee

17

18 BY:   JUSTIN NELSON, ESQ.

19       EDGAR SARGENT, ESQ.

20       SETH ARD, ESQ.
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1

2 A P P E A R A N C E S : (continued)

3 ASHBY & GEDDES, P.A.

4       Attorneys for Equity Committee

5

6 BY:   GREGORY A. TAYLOR, ESQ.

7       STACY NEWMAN, ESQ.

8

9

10 FOX ROTHSCHILD LLP

11       Attorneys for WMI Noteholders

12

13 BY:   JASON CONNELL, ESQ.

14       ERIC SUTTY, ESQ.

15       JOHN STROCK, ESQ.

16

17

18 BROWN RUDNICK LLP

19       Attorneys for Plaintiff TPS

20

21 BY:   ROBERT J. STARK, ESQ.

22       JAMES W. STOLL, ESQ.

23       JEREMY COFFEY, ESQ.

24

25
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1

2 A P P E A R A N C E S : (continued)

3 CAMBPELL & LEVINE

4       Attorneys for Plaintiff TPS

5

6 BY:   MARLA R. ESKIN, ESQ.

7

8

9 ECKERT SEAMANS

10       Attorneys for Relizon Company/Truck Insurance

11        Exchange, Fire Insurance Exchange

12

13 BY:   RONALD S. GELLERT, ESQ.

14

15

16 WHITE & CASE LLP

17       Attorneys for WMI Noteholders

18

19 BY:   GREGORY M. STARNER, ESQ.

20       THOMAS MACWRIGHT, ESQ.
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24

25
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1

2 A P P E A R A N C E S : (continued)

3 LOWENSTEIN SANDLER

4       Attorneys for Plaintiff in Securities Litigation

5

6 BY:   JACK SHERWOOD, ESQ.

7

8

9 LOEB & LOEB, LLP

10       Attorneys for Wells Fargo, N.A.

11

12 BY:   WALTER H. CURCHACK, ESQ.

13

14

15 PATTERSON, BELKNAP, WEBB & TYLER

16       Attorneys for Law Debenture Trust Company

17        as Indentured Trustee

18

19 BY:   DANIEL A. LOWENTHAL, ESQ.

20

21

22

23

24

25
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1

2 A P P E A R A N C E S : (continued)

3 EDWARDS, ANGELL, AND DODGE

4       Attorneys for Law Debenture Trust Company

5        as Indentured Trustee

6

7 BY:   R. CRAIG MARTIN, ESQ.

8

9

10 KING & SPALDING

11       Attorneys for Dime Warrant bondholders

12

13 BY:   ARTHUR J. STEINBERG, ESQ.

14

15

16 PINCKNEY, HARRIS & WEIDINGER, LLC

17       Attorneys for Sonterra Capital, LLC

18

19 BY:   DONNA L. HARRIS, ESQ.

20

21

22 GREER, HERZ & ADAMS, LLP

23       Attorneys for American National Insurance

24

25 BY:   JAMES M. ROQUEMORE, ESQ.
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1

2 A P P E A R A N C E S : (continued)

3 APPEARING TELEPHONICALLY:

4 ARLENE R. ALVES, ESQ., SEWARD & KISSEL, LP

5 JAMES ANDRIOLA, ESQ., REED SMITH, LLP

6 WILLIAM BOWDEN, ESQ., ASHBY & GEDDES

7 GEORGE BRICKFIELD, THE SEAPORT GROUP

8 DANIEL BROWN, ESQ., BROWN RUDNICK, LLP

9 DAN BULLOCK, PRO SE

10 ETHAN BUYON, PETER J. SOLOMON COMPANY

11 LAWRENCE N. CHANEN, JPMORGAN CHASE & CO.

12 TIMOTHY CHEN, PUMA CAPITAL

13 BRUCE CLARK, ESQ., SULLIVAN & CROMWELL LLP

14 JIM F. FARNER, MORGAN STANLEY

15 HYDEE R. FELDSTEIN, ESQ., SULLIVAN & CROMWELL, LLP

16 PETER FINELLI, RIVA RIDGE CAPITAL

17 BRYCE FRASER, FORTRESS INVESTMENT GROUP

18 JOSHUA FRITSCH, ESQ., SULLIVAN & CROMWELL LLP

19 NOAH FULMOR, ESQ., SULLIVAN & CROMWELL LLP

20 HAL F. GOLTZ, ANCHORAGE ADVISORS

21 HELEN GRAYSON, WASHINGTON MUTUAL

22 JOEL HAWKINS, CARVAL INVESTORS

23 JAMES JACOBS, GRUSS & MANAGEMENT, LLC

24 ANNA KALENCHITS, PRO SE

25 JASON C. KLEIN, JPMORGAN CHASE
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1

2 A P P E A R A N C E S : (continued)

3 ALAN J. KORNFELD, ESQ., PACHULSKI STANG ZIEHL & JONES

4 MICHAEL LINN, FARALLON CAPITAL MANAGEMENT

5 KATHERINE MONAHAN, ESQ., WHITE & CASE LLP

6 ADITI PARANJPYE, ESQ., WHITE & CASE

7 DANIEL PINE, MARATHON ASSET MANAGEMENT

8 DAVID POSSICK, ESQ., SULLIVAN & CROMWELL, LLP

9 JAMES R. POTTER, ESQ., ATTORNEY GENERAL OFFICE

10 ANDREW REBAK, CREDIT SUISSE FIRST BOSTON

11 JEREMY RICHARDS, ESQ., PACHULSKI STANG ZIEHL & JONES

12 ROBERT A. SACKS, ESQ., SULLIVAN & CROMWELL, LLP

13 MICHAEL C. SCOTT, ESQ., VENOR CAPITAL

14 K. JOHN SHAFFER, ESQ., STUTMAN TREISTER & GLATT

15 ANDREW SOLE, ESOPUS CREEK ADVISORS, LLC

16 KEVIN STARKE, CRT CAPITAL GROUP, LLC

17 HOWARD S. STEEL, ESQ., BROWN RUDNICK, LLP

18 SCOTT STEPP, TEJAS SECURITIES GROUP

19 MITCHELL E. SUSSMAN, STONE LION CAPITAL

20 BRAD SWEENEY, BARCLAYS CAPITAL, INC.

21 JAMES J. TANCREDI, ESQ., DAY PITNEY, LLP

22 JIM TRUONG, ALVAREZ & MARSAL

23 WILLIAM VRATTOS, YORK CAPITAL MANAGEMENT

24 CHRIS WARREN, MACQUARIE BANK

25 LAURA F. WEISS, ESQ., BROWN RUDNICK, LLP
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2 A P P E A R A N C E S : (continued)

3 ROBERT H. WELLEN, ESQ. IVINS PHILLIPS & BARKER

4 DEAN A. ZIEHL, ESQ., PACHULSKI STANG ZIEHL & JONES
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WASHINGTON MUTUAL, INC., et al.

1                      P R O C E E D I N G S

2          THE COURT:  Good morning.

3          MR. STROCHAK:  Good morning, Your Honor.  Adam

4 Strochak, Weil Gotshal & Manges for the debtors.

5          We will continue with the debtors' evidence in support

6 of confirmation this morning.

7          Our first witness is Mr. Steven Zelin from Blackstone.

8 My colleague, Patrick O'Toole is going to present that witness.

9          THE COURT:  All right.

10          MR. STROCHAK:  Thank you.

11          THE COURT:  Thank you.

12          MR. O'TOOLE:  May it please the Court, Patrick O'Toole

13 for the debtors, Your Honor.

14          THE COURT:  Yes.

15          MR. O'TOOLE:  At this time the debtors would like to

16 offer the declaration of Steven Zelin into evidence as its

17 direct testimony.  I have a copy of the declaration for the

18 Court and for the other side, Your Honor.

19          And just as a matter of practice, we'd like to do a

20 brief introduction of Mr. Zelin and his valuation before we

21 hand it over for cross, if that's acceptable.

22          THE COURT:  That's fine.

23          MR. O'TOOLE:  May I approach, Your Honor, with Mr.

24 Zelin's declaration?

25          THE COURT:  You may.
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WASHINGTON MUTUAL, INC., et al.

1          MR. O'TOOLE:  And, actually, one more housekeeping

2 point, Your Honor.  I may refer to various pages of his

3 declarat -- his report, which is attached to his declaration.

4 I'm going to provide you a copy that's in color.  It may be

5 easier to see it on the screen.  The exhibit that's attached,

6 that's been filed with the Court is black and white.

7          THE COURT:  That's fine.

8          MR. O'TOOLE:  Okay.

9          THE COURT:  You may.

10          MR. O'TOOLE:  Thank you, Your Honor.

11      (Pause)

12          MR. O'TOOLE:  May I approach, Your Honor?

13          THE COURT:  You may.  Thank you.

14      (Pause)

15          THE COURT:  Should we have Mr. Zelin take the stand?

16          MR. O'TOOLE:  I think so, Your Honor.  At this time we

17 call Mr. Zelin.

18      (Witness sworn)

19          THE CLERK:  Please state your full name, spell your

20 last name for the record.

21          THE WITNESS:  Steven Mark Zelin, Z-E-L-I-N.

22          MR. O'TOOLE:  Thank you, Mr. Zelin.

23 DIRECT EXAMINATION

24 BY MR. O'TOOLE:

25 Q.   Mr. Zelin, I'm just going to walk through a little bit of
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WASHINGTON MUTUAL, INC., et al.

1 your background before we turn you over to cross-examination.

2      I placed before you a copy of your declaration and report,

3 can you represent that your declaration is true and accurate?

4 A.   Yes, I can.

5 Q.   And that it would reprsent your direct testimony if

6 called?

7 A.   Yes, that's correct.

8 Q.   I'd like to briefly have you describe for the Court your

9 educational background starting with college?

10 A.   I have an undergraduate degree in accounting from the

11 University at Albany.  And then I have an MBA in finance from

12 New York University Stern School of Business.  I graduated in

13 1991.

14 Q.   Do you have any professional certifications?

15 A.   I am a CPA, yes.

16 Q.   Where are you currently employed?

17 A.   I am a partner, or senior managing director, in the firm

18 of Blackstone Advisory Services.

19 Q.   And can you generally describe Blackstone's role in

20 restructuring transactions?

21 A.   Yeah.  We are a significant player, we believe in the

22 restructuring industry; advising debtors, creditors, and the

23 stakeholders in both, formal and informal restructuring

24 transactions.

25 Q.   How long have you been employed at Blackstone?
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WASHINGTON MUTUAL, INC., et al.

1 A.   For thirteen years, I started in January 1998.

2 Q.   And how long have you been a senior managing director?

3 A.   Since 2001.

4 Q.   And what group do you work in?

5 A.   In the restructuring and reorg advisory group.

6 Q.   Can you briefly describe for the Court what your duties

7 are in the restructuring and reorganization group?

8 A.   Yes, as a partner or SMD it's my responsibility to lead

9 deal teams in our restructuring transactions.

10 Q.   Prior to joining Blackstone, where were you employed?

11 A.   I spent four years as an accounting and -- as an audit and

12 tax account at Ernst & Winney, and its successor; Ernst &

13 Young.  And then I joined the restructuring group; which was

14 formed by Arthur Newman in 1988 and spent many years and left

15 the accoutning firm in the middle of -- actually, 1997, as a

16 partner in that firm as well.

17 Q.   Have you been qualified to testify as an expert in the

18 area of valuation related to restructuring before?

19 A.   Yes, I have.

20 Q.   I do want to talk briefly about your engagement.  What

21 task did the debtors have you perform -- what task did the

22 debtors initally retain Blackstone for?

23 A.   We were retained in April of this past year -- actually,

24 the current year, to advise on our views of the value of a

25 reorganization of WMRCC or WMI, I imagine, including the
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WASHINGTON MUTUAL, INC., et al.

1 valuation of any rights to be offered pursuant to that plan --

2 pursuant to the reorganization plan, as well as to provide an

3 expert report summarizing my conclusions about our valuation.

4 Q.   Was the report that's attached to your declaration

5 prepared at your direction and control?

6 A.   Yes, it was.

7 Q.   Did anyone work with you in preparing that report and

8 valuation?

9 A.   Yes, I had a team of professionals workings with me.

10 Q.   Did you review that work?

11 A.   I did.

12 Q.   What I'd like to do just briefly is refer to page 8 of

13 your report.

14          MR. O'TOOLE:  And if we could put that up on the

15 screen.

16          THE WITNESS:  I'm not too sure I can do that.

17      (Pause)

18 Q.   This is a page that's entitled "Valuation Summary," I

19 don't -- you might be better to look at the document in front

20 of your, Mr. Zelin, it's a little blurry on the screen.

21      What I'd like you to do is walk the Court briefly through

22 the recommended value range that you have for reorganized WMI.

23 The first entry indicates -- first, what methodology were you

24 using to reach the valuations for the reorganized WMI?

25 A.   We used traditional valuation methodologies, including
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WASHINGTON MUTUAL, INC., et al.

1 discounted cash flow and precedent transaction analysis.  We

2 did look at comparable company analysis but discounted the use

3 of that methodology, in part just because we did not think the

4 company, as it's currently configured, is consistent with a

5 large going concern.

6 Q.   The first line item indicates a value range for

7 reorganized WMI excluding NOLs, what is meant by that?

8 A.   Under the assumption that there were no -- or there was no

9 or there will be no NOLs available to the reorganized entity,

10 what would the value of the business be assuming it was, in

11 essence, a full taxpayer.

12 Q.   And what is your opinion of the value of reorganized WMI

13 excluding NOLs?

14 A.   The range was 115 million dollars to 145 million dollars,

15 as summarized on the first line on the chart.

16 Q.   The next line item on your valuation summary is a

17 recommended value range for reorganized WMI including NOLs.

18 What is meant by including NOLs?

19 A.   The company does have available significant NOLs.

20 Depending upon a number of assumptions, those NOLs could be

21 used by the reorganized entity to shelter, either existing

22 income or additional income, in the long-term.  And, including

23 the availability of those NOLs in the overall valuation, our

24 valuation range moves from 1 -- from the low end of 115 to a

25 new low end of 135, or an incremental twenty million dollars.
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WASHINGTON MUTUAL, INC., et al.

1 And at the high end of that range, from a low end of 145 up to

2 now a high end of 180 million dollars.

3 Q.   And what NOLs are you valuing in that calculation?

4 A.   There is available to the reorganized WMI -- a little bit

5 more than five billion dollars of NOLs, driven largely by the

6 taking of WMI the worthless stock deduction under the

7 assumption that it writes off, if you will, its basis in the

8 shares of WMB.  And that NOL is -- can be utilized to shelter

9 either existing portfolio income, or depending upon the timing

10 of emergence, future income as well.

11 Q.   Are there any other NOLs?

12 A.   There were other significant NOLs that to my diligence and

13 my understanding were really the NOLs of WMB.  All of those at

14 which were used to generate the tax refunds that I'm aware of

15 that have been part of the overall settlements in the case.

16 But they would not be part of the NOLs available to the

17 reorganized WMI upon emergence.

18 Q.   Were those NOLs part of your valuation?

19 A.   They were not?

20 Q.   Why not?

21 A.   Based upon our diligence and descriptions by the debtors

22 or from the debtors the only NOLs that reorganized WMI will

23 have available to it will be this five-plus billion dollars of

24 NOL resulting from the write-off of the WMB stock; or the

25 worthless stock deduction.
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WASHINGTON MUTUAL, INC., et al.

1 Q.   The next line item, a little bit lower on the page, the

2 valuation summary relates to subscription rights, and it

3 references 100 million dollar of subscription rights.  Can you

4 briefly describe your conclusion you made regarding the value

5 of those subscription rights?

6 A.   Yes.  We concluded that they had no value of their own --

7 on their own; no independent value.

8 Q.   And can you explain briefly for the Court why you viewed

9 those subscription rights as having no independent value?

10 A.   For two reasons.  One, at least the way the rights

11 offering has been structured, it will buy -- the 100 million

12 dollars, to the extent, all or a portion of it is taken up, it

13 will buy the pro rata share of our valuation of reorganized

14 WMI.  So it's not unlike certain rights offering where you can

15 buy in at a discount to the value of the company, the purchase

16 price here is going to be at the value, so there's no inherent

17 or intrinsic value in the rights.  And based upon the company's

18 business plan and the assets that it will have available to it,

19 we did not see any meaningful upside in the ownership of these

20 shares.  Any incremental value was from our standpoint based

21 upon a number of assumptions, that when taken together, gave a

22 fair amount of speculation as to the future value of the

23 business, beyond the base underlying portfolio.  And based upon

24 those two factors, we concluded that there was no value in the

25 rights offering.
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1 Q.   Okay.

2          MR. O'TOOLE:  Your Honor, I turn him over for a cross-

3 examination, Your Honor.

4          THE COURT:  Thank you.

5          MR. ARD:  Good morning, Your Honor.  Seth Ard, Susman

6 Godfrey, on behalf of equity committee.

7          MR. O'TOOLE:  Excuse me, I apologize.

8          MR. ARD:  No problem.

9          MR. O'TOOLE:  Your Honor, I just wanted to make sure

10 that the declaration went into evidence.  I believe I preferred

11 it in the beginning with the exhibit.

12 (Declaration of Steven Zelin was hereby received into evidence,

13 as of this date.)

14          THE COURT:  All right, it will --

15          MR. O'TOOLE:  Thank you, Your Honor.

16          MR. STOLL:  Your Honor, Jim Stoll on behalf of the

17 trust preferred securities.

18          I have no objections to the declaration, but I do

19 object to the admissibility or the admission as an exhibit of

20 the report, itself.  It's cumulative and it's hearsay.  The

21 witness is here to testify about it.  To the extent he wants to

22 refer to it as a demonstrative, that's fine.  But the report,

23 itself, should not be in evidence.

24          THE COURT:  Response?

25          MR. O'TOOLE:  Your Honor, we believe the report is
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1 fully acceptable into evidence.  He's testified that he

2 provided it, he explained how he did it.

3          It provides additional information to his declaration.

4 His declaration is a summary of what the report includes.  And

5 it includes specific references that are relevant to the Court.

6 And I believe that it will assist the trier of fact in

7 understanding his valuation and the reasons he put in.

8          THE COURT:  Yeah, why is it not admissible?

9          MR. STOLL:  Because reports are always hearsay; expert

10 reports are always hearsay, and they're always cumulative of

11 the testimony.  The expert is here to render his opinions in

12 court.  The report, itself, is still an out-of-court statement

13 that is, in and of itself, hearsay.  And there's all sorts of

14 things that are in the report that he doesn't testify to in his

15 declaration and that he won't testify today on cross.

16          So the report can be used as a demonstrative,

17 especially the illustrations, and he can use those to testify

18 from, but it should not be an exhibit, in and of itself.

19          THE COURT:  Well, I'm going to overrule that.  I think

20 it is admissible.  And you can cross on whatever you want.

21          MR. STOLL:  Thank you, Your Honor.

22 CROSS-EXAMINATION

23 BY MR. ARD:

24 Q.   Good morning, Mr. Zelin.

25 A.   Good morning.
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1 Q.   Your valuation report is based on a business plan and

2 financial projections for reorganized WMI, is that correct?

3 A.   That is correct, yes.

4 Q.   And the business plan upon which the report is based was

5 prepared by the debtor, is that correct?

6 A.   That's correct.

7 Q.   And the debtors' business plan assumes that no new

8 business -- there'll be no new business for W-M-R-C-C, which is

9 WMRCC, is that correct?

10 A.   Consistent with how the business has been operating during

11 the Chapter 11, that's correct.

12 Q.   Okay.  And if I refer to reorganized WMI as WMRCC, you'll

13 know what I’m talking about?

14 A.   I will, yes.

15 Q.   Okay.  The financial projections upon which your report is

16 based were prepared by the debtors, is that correct?

17 A.   I think I answered that, yes.

18 Q.   Okay.  And you did not independently verify the debtors

19 projections in preparing your valuation report?

20 A.   We did our standard due diligence of those projections,

21 that's correct.

22 Q.   But you didn't independently verify the projections, did

23 you?

24 A.   But we didn't prepare them, but we do diligence as part of

25 any review in any valuation assignment.  And so we did our
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1 standard due diligence.

2 Q.   Can you please turn to the ELMO.  This is page 5 of your

3 declaration.  And you say "Blackstone did not independently

4 verify the projections in preparing the valuation report."

5 A.   Yes, that refers typically to we didn't go back and tic

6 and tie and trace every single number to understand exactly how

7 it was put together, but we do do our standard diligence as

8 part of any valuation assignment.

9 Q.   And no appraisal of the debtors was sought or obtained in

10 connection with this report, is that right?

11 A.   Just a valuation that we prepared, but no appraisal.

12 Q.   And you did not independently assess the debtors' business

13 plan either?

14 A.   We did our standard due diligence.

15 Q.   Your valuation report and the debtors' projections are

16 based on a primary assumption that all of the operating results

17 for reorganized WMI will stem from the existing operations in

18 WMRCC, is that correct?

19 A.   That is correct.

20 Q.   Okay.  In the first step of your valuation as you just

21 discussed briefly, you assessed the value of WMRCC excluding

22 the NOLs, correct?

23 A.   Yes.

24 Q.   And as of July 31st, 2010, WMRCC reinsured approximately

25 92,000 loans, is that correct?
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1 A.   That's my understanding, yes.

2 Q.   And your valuation assumes that WMRCC will never reinsure

3 a single new loan in the future, is that correct?

4 A.   Yeah.  The company had historically been generating

5 revenue with -- given its relationship with WMB.  WMB,

6 unfortunately, is no longer part of the reorganized debtors.

7 It had no independent ability in its historic operations to

8 source new loans.  And that was the assumption that was used, I

9 think quite rationally, by the debtors in preparing their

10 business plans.  And those are the assumptions upon which we

11 based our valuation.

12 Q.   Okay, it's a yes or no answer, please.  You valuation

13 assumes that WMRCC will never reinsure a single new loan in the

14 future?

15 A.   It did not assume that consistent with historic

16 operations.

17 Q.   It does assume that --

18 A.   It does assume that it will not, consistent with how it's

19 been operating for the last two years.

20 Q.   And your valuation assumes that WMRCC will not generate

21 any new business ventures?

22 A.   That's correct.  But it's based upon just the portfolio of

23 assets that exists today.

24 Q.   And your valuation assumes there will not be any

25 opportunity for expansion of WMRCC's business, is that correct?
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1 Yes or no answer, please.

2 A.   I don't know that it assumes that there will never be an

3 opportunity, it does not assume that any of those opportunities

4 are executed.

5 Q.   This is page 11 of your declaration you say that no new

6 business venture, nor opportunity for expansion of WMI, is

7 included in the projections, is that correct?

8 A.   That's correct.  That doesn't mean there might never be

9 opportunities, but no such opportunities are included in the

10 projections.

11 Q.   All right.  So you assume there will not be any

12 opportunity for expansion?

13 A.   That's correct.  The execution of any opportunities for

14 expansion.

15 Q.   And your valuation assumes that no cash flow from WMRCC

16 will be reinvested in WMRCC?

17 A.   That’s correct.

18 Q.   And you assume all these things because that's what the

19 debtors told you in their projections and business plan?

20 A.   Well, I -- we -- that was what we --

21 Q.   Yes or no answer, please.

22 A.   That's what was assumed based upon our diligence and

23 understanding of just the nature of the existing operations.

24 So we found no reason to make any alternative assumptions.

25 Q.   Okay.  And those --
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1 A.   Not because I was told that, we did our own diligence and

2 came up with our own conclusion.

3 Q.   Oh, okay.  But your valuation is based on the business

4 plan and the projections that the debtors provided you,

5 correct?

6 A.   That's correct.

7 Q.   And that business plan and those projections assume no new

8 business?

9          MR. O'TOOLE:  Objection, asked and answered, Your

10 Honor.

11          THE COURT:  Sustained.

12          MR. ARD:  All right.

13 Q.   So the next part of your analysis you valued NOLs.  And

14 you assumed that the stock will also result in approximately

15 5.5 billion NOL for WMRCC, is that correct?

16 A.   That's correct.

17 Q.   Okay.  And you look at two types of NOLs the non-limited

18 portion and the limited portion, correct?

19 A.   That's correct.

20 Q.   And by the non-limited portion you mean the portion that

21 will not be subject to the A&O limitation in Section 382 of the

22 Internal Revenue Code, is that correct?

23 A.   382, yes, that's correct.

24 Q.   And you assume the 100 million dollars of non-limited NOLs

25 will be available?
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1 A.   Based upon an assumed emergence around December 23rd or

2 24th, that's correct.

3 Q.   Okay.  So you assume an emergence around December

4 23rd/24th?

5 A.   That's correct.

6 Q.   And that assumption is based on what the debtor's told

7 you?

8 A.   That assumption is just my understanding based upon what

9 everybody in the case has told me.

10 Q.   Okay.  Including the debtors?

11 A.   Including the debtors.

12 Q.   And if a stock loss were declared at the beginning of next

13 year, but before the effective date of the plan, then nearly

14 the entire 5.5 billion would be non-limited, is that --

15          MR. O'TOOLE:  Objection, Your Honor, calls for

16 speculation beyond the scope of his direct.

17          THE COURT:  Overruled.  He can answer, he's an expert.

18 A.   If the debtor were to emerge -- given the nature of the

19 proration rules, Your Honor, the timing of when the debtor

20 emerges at that date, the portion -- the NOL is divided into

21 two categories; pre-emergence and post-emergence.  So if the

22 debtor were to emerge in 2011 there would be a significant -- a

23 larger portion, assuming that emergence wasn't December 24th of

24 2011, but there would be a larger portion of the NOLs that

25 would result in unlimited, if you will, NOLs.
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1 Q.   Okay.  So if WMRCC were to declare the stock loss on

2 January 1st, 2011 and the effective date were to occur on

3 January 2nd, 2011, then nearly the entire 5.5 billion NOL would

4 be non-limited, is that correct?

5 A.   Substantially all of it, that's correct.  Under that set

6 of assumptions, yes.

7 Q.   And you also conclude that WMRCC will only be able to

8 shelter around 100 million in future income over the next

9 years?

10 A.   No.  We assume -- in our current valuation we assume that

11 there would be 100 million dollars of NOLs that would shelter

12 income generated by the existing portfolio on an unlimited

13 basis.  We also have in our valuation an assumed utilization of

14 the limited portion of the NOLs based upon the 382(l)(6)

15 limitations.

16 Q.   Okay.  But you conclude that WMRCC will only be able to

17 shelter around 100 million in future income, is that correct?

18 A.   No, that's not correct.  100 million dollars is assumed to

19 shelter income from the existing portfolio, but we assume WMRCC

20 will be able to utilize the limited portion of the NOL and,

21 therefore, shelter income going forward that is not necessarily

22 generated by the existing portfolio.  And that's how we value

23 the limited portion of the NOLs beyond just the income

24 generated by the existing portfolio.

25      (Pause)
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1 Q.   This is page 15 of your declaration.

2 A.   Declaration or report?

3 Q.   Declaration.

4 A.   Declaration, I'm sorry.

5 Q.   You assume that approximately 100 million of NOLs are

6 available and are used to shelter future taxable incomes

7 generated by reorganized WMI?

8 A.   I do assume 100 million is used to shelter income from the

9 existing portfolio, yes.

10 Q.   Okay.  And if WMRCC reinvested some of its income it could

11 shelter more than 100 million, is that correct?

12          MR. O'TOOLE:  Objection, Your Honor, calls for

13 speculation.

14          THE COURT:  Overruled.  He's an expert, he can

15 speculate.

16 A.   Yes.  Consistent with how we valued the limited portion of

17 the NOL, we did assume WMRCC was able to shelter additional

18 income beyond that which was generated by the existing

19 portfolio.  And that's how we came up with our value for the

20 limited por -- or the use of the limited portion of the NOLs

21 going forward.

22 Q.   And if WMRCC generated new business it could shelter more

23 than 100 million in income?

24 A.   Based upon the assumptions of the use of the limited

25 portion of the 382(l)(6), the answer is yes, which is
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1 consistent with our assumption.

2 Q.   But you didn't use that assumption in your analysis of the

3 non-limited portion of NOLs, correct?  That only came in your

4 analysis of the limited -- of the limited portion of the NOLs,

5 correct?

6 A.   Let's make sure we're on the same page.  The unlimited

7 portion of the NOLs are being used to shelter the -- almost the

8 entirety of the income generated by the existing portfolio.  We

9 assume that the limited portion of the NOLs can be used to

10 generate other income not generated by the existing portfolio

11 based upon some future additional business beyond what's being

12 generated by the existing portfolio.  And that's how we valued

13 the limited -- the use of the limited portion of the NOLs under

14 382(l)(6).

15 Q.   Okay.  But in your analysis of the non-limited portion you

16 did not assume that more than 100 million of income could be

17 sheltered, is that correct?

18 A.   We assume that all the income generated by the existing

19 portfolio could be sheltered, so we assume almost the entire

20 utilization of the 100 million based upon the income to be

21 generated by the existing portfolio.

22 Q.   By the existing portfolio, okay.  And if WMRCC generated

23 new business that could shelter more than 100 million in income

24 through the non-limited NOL, is that correct?

25 A.   Which is what we assumed in the valuation of the non-
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1 limited NOLs.  Of the limited NOLs.

2 Q.   I said in the non-limited part.

3 A.   There'd be nothing really left because most of the 100

4 million is really assumed to shelter the existing portfolio.

5 Q.   But there are 5.5 billion NOL available that you can

6 shel -- that the company can shelter more of it through new

7 business, is that correct?

8 A.   I'm not sure I can answer the question.  Are we talking

9 about an emergence in 2011, or 2010?

10 Q.   Yeah, 2011.

11 A.   The issue as to whether the company can use a larger

12 unutilized net operating loss is not that simple, because it

13 implicates certain elements of the tax codes that we considered

14 as part of any -- our looking at our valuation even earlier in

15 the year before the current plan and disclosure statement.  So

16 it's not a simple answer that it could or could not.  It may or

17 it may not be able to.

18 Q.   So your report didn't attempt to undertake that analysis,

19 correct?

20 A.   No, I’m just responding to your question.

21 Q.   Your report did not attempt to undertake that analysis,

22 correct?

23 A.   Given the assumption that the debtor emerged in December,

24 there was no need to consider that.

25 Q.   And the final part of your valuations you just referred
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1 to, you valued the limited portion of the NOLs, correct?

2 A.   Yes.

3 Q.   And the limited NOL is the part that's subject to the A&O

4 limitation on 382, correct?

5 A.   That's correct.

6 Q.   And for this part analysis, as you were referring to, you

7 assume that WMRCC will reinvest money generated from the rights

8 offering to generate additional taxable income, is that

9 correct?

10 A.   Consistent with my earlier testimony, that's correct.

11 Q.   In particular, you assume that WMRCC may generate

12 additional income by writing new reinsurance, or acquiring new

13 portfolios, is that correct?

14 A.   It -- we didn't make a specific assumption, it could

15 generate that portfolio.  But what we looked at was an assumed

16 return on 100 million dollars of rights offerings.  And that

17 assumed return would allow the debtor to use the limited

18 portion of the NOL to its fullest capability.  It could come

19 from writing new policies and things like that, but it was an

20 assumed return on the 100 million dollar rights offering.

21 Q.   Okay.  But in step one, when you valued WMRCC excluding

22 NOLs, you assumed that WMRCC would not reinvest proceeds

23 generated by the rights offering, is that correct?

24 A.   Based upon the company's business plan, that's correct.

25 Q.   And you assume that WMRCC would not write new reinsurance
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1 in that first part of the analysis, correct?

2 A.   That's correct.

3 Q.   And you assume that WMRCC would not acquire new portfolios

4 in the first part of the analysis, is that correct?

5 A.   That's correct.  Because the unlimited portion of the NOL

6 would be sufficient to cover the income generated by that

7 portfolio.  I didn't need to assume anything to use the full

8 100 million dollars of your --

9 Q.   I’m talking about you’re an analysis of WMRCC excluding

10 NOLs.  In that part of the analysis you assume that WMRCC would

11 not write new insurance, yes or no?

12 A.   I did --

13          MR. O'TOOLE:  Objection, asked and answered.

14          THE COURT:  Overruled.

15 A.   Just trying to make sure we're on the same page.  I didn't

16 need to assume it did even though the projections said it

17 didn't.  Because the unlimited NOLs would cover all the income

18 generated by the portfolio.

19 Q.   I am talking about that portion of your valuation that

20 values WMRCC excluding NOLs, the first part of your analysis?

21 A.   Oh, I’m sorry, yes, you're correct.

22 Q.   And that part you assume that WMRCC would not write new

23 reinsurance?

24 A.   Yes, that's correct.

25 Q.   And if you'd assume in step one that WMRCC would reinvest
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1 money generated from rights offering to generate additional

2 income, you'd have placed a higher value on WMRCC?

3 A.   I'm sorry.

4 Q.   If you'd assumed, in that first part of the analysis, when

5 you analyzed the value of WMRCC excluding NOLs, if you'd assume

6 in that part of the analysis that WMI would reinvest money

7 generated from a rights offering to generate additional income,

8 you'd have placed a higher value on WMRCC in that first part

9 analysis, correct?

10 A.   If I made an assumption inconsistent with the plan that

11 the company would generate additional proceeds from writing new

12 business in the excluding NOL valuation, it hypothetically,

13 theoretically, could have been higher, but it's just

14 inconsistent with the historical operations of the company.

15 Q.   But you make that assumption in the last part of your

16 analysis, correct?

17 A.   No.  What I assume in the last part of the analysis that

18 the company takes the rights proceeds and generates five to six

19 percent worth of income.  That could just come from investing

20 it in other securities, it doesn't necessarily assume it writes

21 new policy, but the assumption was made to give the maximum

22 value to the limited NOLs.  And the only way I could generate

23 that was under the assumption that all six -- five to six

24 million dollars of limited was used on a per annum basis.  So

25 to maximize and come up with a highest possible value for the
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1 limited NOLs I made an assumption that some income was

2 generated.

3 Q.   Okay.

4 A.   If no income is generated those NOLs wouldn't have that

5 kind of value.  But we assume some income was generated.

6 Q.   So just to be clear, in the third step -- third part of

7 your analysis when you're valuing non-limited NOLs you assume

8 that WMRCC could write new reinsurance to generate additional

9 profits, correct?

10 A.   I assume that the rights proceeds were used to generate

11 additional income.

12 Q.   Okay.

13 A.   To maximize the use of the NOL.

14 Q.   When you say in your report that the limited portion of

15 NOLs may be available to offset any additional taxable income

16 reorganized WMI generates through the investment of such

17 proceeds, such as through writing new reinsurance or acquiring

18 new portfolios, correct?

19 A.   Correct.  Generating income from those proceeds.

20 Q.   But in the first part of your analysis you assume that

21 they will not write new reinsurance or acquire new portfolios,

22 correct?  Yes or no?

23 A.   Uhh --

24 Q.   Yes or no?

25 A.   We had to value the NOL assuming some level of income.
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1 For the purposes of valuing the NOL, we assumed some level of

2 income generated.  That -- we did not assume new proceeds --

3 new policies, I'm sorry, written in the first part of the

4 valuation.  But to value the NOL we assumed some generation of

5 income.

6 Q.   And in the first part analysis you assumed that there

7 would be no new policies?

8 A.   That's correct.

9 Q.   You assume in your November report that there'll be a zero

10 dollar cancellation of debt, is that correct?

11 A.   That's my --

12 Q.   Yes or no?

13 A.   -- understanding, yes.

14 Q.   All right.  And that's based on what the debtors told you?

15 A.   The analysis they had done, yes, that's correct.

16 Q.   And you were paid approximately 1.3 million dollars for

17 this report, is that correct?

18 A.   For all the work I've done since April.

19 Q.   Thank you.

20          MR. STROCHAK:  No further questions.

21          THE COURT:  Thank you.

22          MR. STOLL:  No questions, Your Honor.

23          MS. FRIEDMAN:  No questions, Your Honor.

24          THE COURT:  All right, any redirect?

25          MR. O'TOOLE:  Your Honor, may I just have a moment?
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1          THE COURT:  You may.

2      (Pause)

3          MR. O'TOOLE:  Your Honor, we have no further

4 questions.  And we ask the witness to be excused.

5          THE COURT:  All right, he may be.  You may step down.

6 Any objection to him being excused?

7          UNIDENTIFIED SPEAKER:  No objection.

8          THE COURT:  All right.

9          THE WITNESS:  Thank you.

10          MR. STROCHAK:  Adam Strochak for the debtors, Your

11 Honor.

12          Your Honor, a suggestion as to how to continue the

13 proceedings this morning.  Our final witness is Charles Smith;

14 the company's general counsel.  We do have a number of

15 exhibits.  We sent out an amended exhibit list last night with

16 some additional exhibits based on the testimony last week.

17          I think what we'd like to do is go through our

18 exhibits, and my partner, Mr. Mastando, could go through the

19 exhibit list.  We did get the information out quite late last

20 night.  I understand people probably haven't had a full

21 opportunity to review it, but it would be helpful to us to

22 understand which, if any, exhibits we're going to have any

23 disputes over.  That way, you know, to the extent there's

24 authentication issues, or anything like that, Mr. Smith could

25 address any of those, rather than having to go through each
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1 exhibit separately, which would be quite time consuming.

2          So with the Court's permission we'd like to do that.

3 We may need a brief recess just to reset, make sure that we

4 have all the documents in here, it's quite crowded in the

5 courtroom.

6          So my suggestion would be just a brief recess now,

7 we'll reset, get all our documents in order, and then we can

8 have a brief discussion about what documents are undisputed and

9 can be admitted into evidence, and what remains.  And then we'd

10 proceed with Mr. Smith.

11          THE COURT:  All right.  Equity committee?

12          MR. NELSON:  First of all, we got these about 3:30

13 a.m. last night.  There was a meet and confer set up for Sunday

14 afternoon, and that got cancelled.  They said they were going

15 to reschedule, and we didn't hear anything from them until, you

16 know, literally that time.

17          But more fundamentally, Your Honor, we object to --

18 there's seventy-five new exhibits that they added at 3 a.m.

19 None of them are -- have been discussed by any of the prior

20 witnesses.  There is a place on the revised exhibit list which

21 states whether they've been admitted.  And I think of this list

22 approximately seven or eight have been admitted already.

23          And so we object, in principle, to their trying to put

24 in all these new exhibits that have not been through on direct,

25 and that Mr. Smith isn't going to testify about either.  So --
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1 and it's not in his declaration or in his proposed testimony.

2          So we would -- we are happy to go through the exhibits

3 to the extent that they are pleadings and the Court can take

4 judicial notice of.  We are happy to go through the exhibits.

5 We have no objection to the exhibits as attached to the

6 declarations.

7          And so if the debtors' purpose is to last minute

8 supplement the reocrd by adding 200 exhibits that no witness

9 has testified about, we strongly object.

10          THE COURT:  Are there 200 or seventy-five.

11          MR. NELSON:  There are seventy-five new ones, Your

12 Honor.  There are, I think, 250 actually on the exhibit list.

13          MR. STOLL:  251.  Your Honor, James Stoll for the

14 trust preferred securities.

15          We also object for several reasons.

16          First, again, of course, we all received this at 3:30

17 in the morning.  But that's sort of beside the point.

18          What they have on here, for a large part, Your Honor,

19 is what I'll call a pleading dump of pleadings from the docket

20 that they want to admit as exhibits.  Certainly, Your Honor has

21 the discretion to take judicial notice of her own docket.  But

22 that's a far different thing then is simply admitting in, you

23 know, one big push across the table literally 100 pleadings.

24          Number two, the debtor, essentially, set the ground

25 rules for this trial by saying that they wanted to put all
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1 their witnesses in by affirmative declarations, as opposed to

2 having them testify live.  We have had all of their

3 declarations, we have prepared accordingly.  And, now, at the

4 end of a trial they want to take one witness who hasn't in this

5 declaration, authenticated any of these documents, or certainly

6 not all 200 of them, and they want to use him to authenticate

7 whatever they otherwise didn't have the foresight to put

8 through with another witness.

9          Third, Your Honor, there are individual objections,

10 such as they have the old declarations with the examiner

11 references still listed on here as exhibits.  I don't know why

12 declarations or exhibits to begin with.  But they have the old

13 ones and the new ones.

14          And then there are -- and then at the end they've

15 added, as Mr. Nelson said, a bunch of exhibits which have no

16 proponent witnesses at all in the case.  Many of them come from

17 the summary judgment argument that we had on Wednesday.  But

18 just because we had a summary judgment argument and documents

19 were used there, does not mean they are evidence in this case.

20          And then, finally, Your Honor, there are several

21 exhibits that come from other dockets in other jurisdictions

22 that they want you to admit.  Certainly, again, you have the, I

23 think the discretion, to take judicial notice of other dockets.

24 But the contents of other dockets, I don't know that you have

25 judicial -- the authority or the ability, quite frankly, to
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1 take judicial notice of the contents of other dockets.

2          And, so, what we have here is just this wholesale dump

3 of documents, with no proponent witnesses, no argument.  And

4 it's not even any testimony that anybody ever looked at any of

5 this stuff.  So we object, Your Honor.

6          MR. STROCHAK:  Your Honor, I think the vast majority

7 of these documents should be completely undisputed, and should

8 be a matter of judicial notice.  And by asking the Court to

9 take judicial notice of them, we think it's appropriate to have

10 them admitted into evidence for many of them.  This is the

11 mechanism by which we think it is appropriate to offer them

12 into evidence and ask the Court to take notice of them.

13          Many of the documents are the organic documents that

14 give rise to the disputes that are being compromised as part of

15 the settlement and the plan.  And we are simply making a record

16 of those matters for the proceedings, so that the Court can

17 have a full record of exactly what is being compromised and

18 resolved under the settlement agreement.

19          THE COURT:  Why wait till this morning at 3:30 a.m. to

20 seek to have them considered?

21          MR. STROCHAK:  Your Honor, I certainly apologize for

22 the timing, we've had a lot of people who have been working

23 very hard to get the exhibits ordered.

24          Part of the reason why it took so long is we've been

25 trying to make sure that we only have in there what we think is
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1 necessary and what came up last week, due to some of the

2 testimony.

3          Many of the additional documents, Your Honor, are

4 things that the parties have seen before and are very familiar

5 with.

6          For example, we added a series of documents relating

7 to the trust preferred issues, all of which were part of the

8 summary judgment record really based on the comments last week

9 that we weren't sure what counsel was going to be objecting to.

10 You'll recall last week I did suggest that we consider the

11 summary judgment record part of the confirmation record, and

12 counsel never got back to us which elements of the summary

13 judgment record they would object to having included here.  So

14 we've included some of those documents here, which really

15 should be completely uncontested.

16          We've added, for example, forty-five proofs of claim

17 simply to demonstrate that there are proofs of claim asserted

18 against these estates that are being resolved pursuant to this

19 settlement agreement.  I think the Court is perfectly capable

20 of taking judicial notice of proofs of claims that have been

21 inserted in these proceedings.  And we've simply designated

22 them as trial exhibits, so it would be very clear exactly what

23 we're asking the Court to take notice of.

24          We've added, for example --

25          THE COURT:  With respect to asking me to take judicial

Page 48

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400



WASHINGTON MUTUAL, INC., et al.

1 notice of pleadings filed in this or other courts, it's simply

2 for the fact that the pleading was filed not for the truth of

3 any matter contained therein?

4          MR. STROCHAK:  Exactly.  It is the underlying claims

5 that have been asserted.  We're not offering -- for example,

6 we've added documents related to the Anchor and American

7 Savings litigations to demonstrate the status of those

8 litigations.  And we've added some background documents that

9 were included in the summary judgment record on those

10 proceedings; the corporate documents that relate to those

11 transactions, all as foundational information for, you know,

12 this is the record that was out there, and this is the basis

13 upon which the company made the decisions to settle all those

14 issues.  So that's what this is all about.  Our efforts here

15 were not to sandbag anyone, Your Honor, our efforts were to try

16 and streamline the record.  And rather than submitting

17 declarations that literally had, you know, hundreds and

18 hundreds of exhibits and thousands of pages attached to them,

19 we thought this was the most efficient and effective way to

20 proceed, given that most of these documents should be

21 completely undisputed.

22          We also did file our exhibit list last Monday, Your

23 Honor.  You know, we certainly did add things to it, you know,

24 based on the record as it developed last week.  But our exhibit

25 list was filed last week and the majority of these things were
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1 on it.

2          THE COURT:  But it didn't include these 250.

3          MR. STROCHAK:  There are not 250 new ones, Your Honor.

4 I don't know exactly the number of new ones.  I think it's

5 fifty or seventy-five new ones that we added last night.

6          And, again, many of them are things that, for example,

7 were already part of the summary judgment record on the trust

8 preferred, and the litigation tracking warrants matter.

9          MR. SACKS:  Your Honor, I'd like to just address two

10 points related to this particular -- the point Mr. Stoll raised

11 about the trust preferred record in this case.

12          Your Honor had said when we set up the order of the

13 proceedings that the trust preferred issue was going to be

14 determined as part of confirmation in this case.

15          First, we didn't think we had to put in separately the

16 documents relating to the trust preferred securities and the

17 like, all of which are part of the summary judgment record in

18 the trust preferred case.  And we had always understood that

19 that would be part of the overall confirmation record in this

20 case, because you're going to decide that issue as part of

21 confirmation.

22          So we didn't -- I had understood that that record was

23 just going to be part of the record in this case, and it wasn't

24 separate in some adversary proceeding, and not to be considered

25 here.  So all of those documents are in the record, who would
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1 have thought, based on those comments, maybe shame on me for

2 not thinking it, but we had to re-put them in in this case when

3 you indicated that you were going to deal with that way.

4          Second point, and I just pointed out, is one of the

5 changes Your Honor made was that you excluded the examiner's

6 report on the first day of this hearing.  And the equity

7 committee didn't -- they've had the examiner report, everyone

8 had had it for over a month prior to this hearing or for a

9 month prior to this hearing.  Nobody ever suggested that they

10 were going to move to exclude it prior to that time.  And much

11 of this goes to things that would -- I don't think would ever

12 have been in dispute, and I think is just putting in evidence

13 that had the equity committee made a timely motion, could have

14 been addressed in time to prepare exhibit lists that would have

15 been addressed to a decision by you to exclude that examiner's

16 report.  They waited until the day before the hearing to make

17 that motion.

18          MR. STOLL:  Your Honor, I don't want to belabor the

19 point, but what I heard Mr. Strochak just say is the purpose of

20 these documents, the non-pleading document, some of the

21 pleading documents, are to establish their foundation for what

22 I presume means the foundation that they have discharged their

23 responsibilities under the Martin Factors to prove that the

24 settlement satisfies the 9019 standard.  And, you know, I'm not

25 a bankruptcy lawyer by trade, I don't do a lot of 9019 cases,
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1 so maybe I don't understand how the process works, but I think

2 in a trial you're supposed to put your case on through your

3 witnesses who testify as to what they did, and establish the

4 elements that they're supposed to establish.  Not at the end

5 after all your witnesses have testified, push a bunch of

6 documents across the table.

7          Yeah, we don't dispute the authenticity of some of

8 these documents.  And, for example, with the trust preferred

9 security documents, we don't dispute that they're relevant to

10 our claim, but that's not the same claim that the debtors

11 brought against JPMorgan, and released for zero consideration.

12          And so to put all these documents in at the end of the

13 day without a proponent witness that talks about what these

14 documents meant to them in establishing the supposed resource

15 of the settlement seems completely unfair and inappropriate.

16          THE COURT:  Well, I -- just for the record, I am going

17 to consider certainly the TPS documents, because that was, in

18 my view, considered part of the confirmation record as well --

19 as well as the litigation tracking warrants discussion since

20 I'm considering both of those as part of the confirmation.

21          And I think it is -- it is appropriate to take

22 judicial notice of pleadings solely for the fact that the

23 pleadings were filed and state certain things, not that those

24 statements are true.  But I think that is relevant and I don't

25 think there's anything wrong with my considering them as part
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1 of it.

2          MR. STOLL:  What about, Your Honor, a couple of things

3 that I haven't got identified for you.  But there's a series of

4 corporate records; board minutes, amended or restated articles

5 of incorporation --

6          THE COURT:  Well, why don't --

7          MR. STOLL:  -- things like that.

8          THE COURT:  I don't know about that because I haven't

9 seen the list; it obviously wasn't faxed to me at 3:30 this

10 morning.

11          I think we should take a break, let you review it, and

12 identify anything on that list that is not in those two

13 categories that I just discussed.  And see if there are

14 continuing objections.

15          I'm sorry, Mr. Steinberg, did you want to be heard on

16 this?

17          MR. STEINBERG:  Yes, Your Honor.

18          I think the suggestion of taking a break is a good

19 idea because while I was up at 3:30 in the morning, I was not

20 looking at my computer.

21          The fact of the matter is that on Friday when we

22 talked about how today's hearing was going to be conducted, if

23 there was any inclination that they wanted to supplement the

24 reocrd, they could have told somebody that this was going to be

25 on the agenda.
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1          The notion that we get an apology that we filed

2 something at 3:30 in the morning and maybe I’m bad because I

3 didn't understand that I was surprising somebody, I didn't -- I

4 don't know what it is that I should be opposing other than I am

5 sure that they are designating something that I probably have a

6 slew of things that I would want to designate of the judicial

7 record to round it out.  And none of it would matter because

8 the only witnesses that they have didn't know what was going

9 on, really, in the Anchor litigation, at all.  So the idea that

10 we're putting in pleadings for what purpose, if it's not the

11 truth, then I don't know why they're putting it in.

12          Whatever we got from the Anchor litigation is not

13 going to come from Mr. Smith, and they've already put on their

14 witnesses.

15          So what was the purpose of designating, you know,

16 thirty/forty more exhibits without telling me, without giving

17 any notice, and if it's not for the purpose of the truth?

18          This comes on the heels of them filing an expert

19 report two days before the confirmation hearing, which was

20 excluded.  And Your Honor's statement that the summary judgment

21 motion with regard to the Dime warrants was going to get --

22 that record was going to be kept differently than what the

23 confirmation hearing was.

24          So, you know, we'll take the break, but I think that a

25 lot of this is unfair.  And I don't think a simple polite soft-
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1 spoken apology justifies the conduct that's happened here.

2          THE COURT:  All right.  Well, let's take a break and

3 see what we're fighting about.

4          MR. STROCHAK:  Thank you, Your Honor.

5      (Recess from 10:19 a.m. until 11:22 a.m.)

6          THE CLERK:  Please be seated.

7          MR. STROCHAK:  Good morning, again, Your Honor.  Adam

8 Strochak, Weil, Gotshal & Manges for the debtors.  I appreciate

9 the Court's indulgence very much and the cooperation of the

10 parties.  I think we've been able to work through the majority

11 of the issues.  There will probably be a few open issues, but I

12 think we've got most of it in order at this point.

13          Does Your Honor have a copy of our amended exhibit

14 list from last night?

15          THE COURT:  No.

16          MR. STROCHAK:  May I hand a copy up?

17          THE COURT:  You may.  Thank you.

18          MR. STROCHAK:  So we're working from the revised and

19 supplemented confirmation exhibit list that was filed under a

20 notice early this morning.  I do not believe that there are any

21 objections up through Exhibit 9.  13 through -- 13, 14, and 15

22 are withdrawn, because they've been superseded by the revised

23 declarations that we filed after Your Honor's ruling on the

24 examiner report.  I don't believe there's any objection to 16.

25          Again, we've identified the declarations as
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1 confirmation exhibits simply for convenience of the parties.

2 They're obviously admitted as direct testimony.

3          THE COURT:  Well, just tell me the ones you have a

4 problem with; 9 you have a problem with?  Somebody has a

5 problem with, or not?

6          MR. STROCHAK:  No, I don't believe there's any

7 problem.

8          THE COURT:  Okay.

9          MR. STROCHAK:  I think 1 through 9 are --

10          THE COURT:  Okay.

11          MR. STROCHAK:  -- consensual; 13 through 15 are

12 withdrawn; 17 is withdrawn, because that has been -- excuse me,

13 17 is Mr. Zelin's declaration.  I think the only change there

14 is that there was just a reference to the examiner's report

15 that's been stricken from that one.

16          I think the next one is 78.  Someone let me know if I

17 missed one before 78.  I think -- 78 through 81, I believe

18 there were questions about.  I believe we provided cross

19 citations to the declarations for those exhibits.

20          Okay, 76, 78, 79, 80 and 81, I believe -- and 82, I

21 don't think anyone has a problem with these to the extent that

22 they're referenced in the declarations that have already been

23 admitted into evidence.  And I think the parties wanted to go

24 back and be able to review those.  So I suggest we reserve on

25 those issues on those exhibits, and if there's any problem, we
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1 can address it then.

2          THE COURT:  Okay.

3          MR. STROCHAK:  I think the next ones to which there

4 are objections are 95 and 96.  These are minutes of the meeting

5 of the board approving the settlement and the resolution

6 approving the settlement.  We are a little surprised there's

7 objections to these.  They seem pretty basic corporate records

8 and are offered simply as foundation that the board, in fact,

9 took the actions stated therein in approving the settlement.

10 If there are continuing objections, we could authenticate those

11 through Mr. Smith on his testimony.

12          I don't know if -- are there continuing objections to

13 those?

14          MR. STOLL:  The objection was that they were never

15 referred to in anybody's declaration, so sure, to the extent

16 that I guess Mr. Smith augments his declaration and

17 authenticates them, then they can come in.

18          THE COURT:  All right.  You'll have to have Mr. Smith

19 discuss it.

20          MR. STROCHAK:  We'll do that, Your Honor.  104 and

21 105 -- 104 and 105, again, they're just -- they're just

22 corporate documents.  If there's an objection to them for some

23 reason, we can have Mr. Smith authenticate those.

24          MR. STOLL:  Again, the only problem with 104, Your

25 Honor was that there was no date on it.  These things tend to
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1 get amended and restated all the time, so I don't know which

2 version they're relying on.  It may not matter, but I just

3 don't know from the reference.

4          MR. NELSON:  We don't have a problem with 104 or 105,

5 to the extent that it's identified.

6          THE COURT:  So 105 is okay, but 104, we'll have Mr.

7 Smith clarify.  Yes.

8          MR. STROCHAK:  I believe 106 through 125, we can

9 withdraw all those, Your Honor.  I think those are not

10 necessary.

11          THE COURT:  106 to what?

12          MR. STROCHAK:  Through 125.

13          THE COURT:  125, okay.

14          MR. STROCHAK:  Those can be withdrawn.  I don't think

15 it's necessary to have them all as part of the confirmation

16 record.  126 was just a reference to a statute.  It's a matter

17 of law, and it's not necessary to have an exhibit; so that one

18 is withdrawn.

19          MR. JOHNSON:  If I could say a word?  It's Robert

20 Johnson on behalf of the creditors' committee.

21          THE COURT:  Yes.

22          MR. JOHNSON:  This last set, 106 through, I think 125,

23 includes some notes and indentures, and we want to take a look

24 at those and see if we need to get those in the record.  I

25 thought that there would be no objection to including them as
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1 well as the orders approving the stipulation for the funded

2 debt.  But we'll continue to look at that and see if we can

3 come to a resolution with the other parties.

4          THE COURT:  Okay.

5          MR. STROCHAK:  Excuse me, Your Honor, I'm still trying

6 to get over this cold.  127 was a prior version of Mr. Zelin's

7 report.  It's withdrawn.  128 is the updated valuation report

8 which was admitted on Mr. Zelin's testimony.  I don't think

9 there's any problem with 129.  130 was offered by the equity

10 committee as Equity Committee Exhibit 39 on the cross-

11 examination, I believe, of Mr. Goulding.  So that's already in

12 evidence.  130 -- I don't think there are any objections on

13 131, 132 --

14          UNIDENTIFIED SPEAKER:  That's not true.

15          MR. STROCHAK:  -- or 133.  Are there objections on

16 those?  I'm sorry.  I'm sorry, I misspoke, Your Honor.  131

17 through 138, I believe are documents that Mr. Zelin relied upon

18 in the preparation of his report, and they're offered under

19 Rule 703, I believe, as materials that he relied upon.

20          MR. NELSON:  Your Honor, our only objection here is

21 that they are -- he has a declaration.  They're not referred to

22 in the declaration.  They -- he has a report, as well, which

23 discusses it.  And if Your Honor looks at the actual document,

24 there appears to be gaps of documents where perhaps they took

25 out exhibits that he looked at but weren't particularly
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1 helpful, for example.

2          And so we object to there being a lack of complete

3 evidence.  We already have the examiner's -- excuse me, the

4 expert report in.  We have his declaration already.  To the

5 extent that there were materials other than that that he relies

6 on, we object.

7          MR. STROCHAK:  These, Your Honor, you know, they were

8 all disclosed.  This is all stuff that was on our original

9 exhibit list.  Mr. Zelin's report, of course, is referenced and

10 incorporated through his declaration.

11          THE COURT:  Are these identified in his report?

12          MR. STROCHAK:  I believe they all are, Your Honor.

13          THE COURT:  Where are the materials he relied on

14 identified?

15          MR. STROCHAK:  Why don't I let Mr. O'Toole address

16 this directly, because he's more familiar with Mr. Zelin's

17 materials.

18          MR. O'TOOLE:  Thank you, Your Honor.  Patrick O'Toole

19 for the debtors.  In his report at 10 and 11, there's a

20 reference.  It's in Section 2 of his report.

21          THE COURT:  I see.

22          MR. O'TOOLE:  Page 10 and 11 is a reference to various

23 documents that he reviewed.  And I believe his affidavit also

24 does -- his declaration also references similar materials, Your

25 Honor, at paragraph 10, where he provides an overview.

Page 60

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400



WASHINGTON MUTUAL, INC., et al.

1          MR. STOLL:  Your Honor, while you're reviewing -- Jim

2 Stoll for the TPS -- we join the objection.  Again, maybe I

3 don't understand how you do this, but my understanding, when

4 you have an expert, just because he has a work file, doesn't

5 mean the entire work file comes in, even if he refers to it in

6 his report.  He can refer to anything.  He can refer to

7 hearsay.  He can do anything as an expert, as long as it's the

8 kind of stuff that experts rely on.  It doesn't mean the entire

9 world of stuff that he looks at just simply comes in, you know,

10 by fiat.  It's just, so his reports and his testimony is in,

11 not everything he looked at should just simply come in.  He

12 didn't talk about it on the stand at all.  So that's our

13 objection.

14          THE COURT:  Yes, why is it otherwise admissible?

15          MR. O'TOOLE:  Excuse me, Your Honor?

16          THE COURT:  Why is it admissible?

17          MR. O'TOOLE:  Well, much of the documents, quite

18 frankly, are publicly available documents, Your Honor, is one

19 category of documents that he references.  For example, he

20 references he looked at the plan.  Additionally, 703 provides

21 that the expert can rely on information that is not technically

22 admissible, to the extent that he uses that to form his

23 opinion.

24          In this circumstance, Your Honor, he testified

25 extensively about the financial models he looks at.  His
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1 declaration refers to it.  And --

2          THE COURT:  But that doesn't mean the underlying the

3 documents are admissible.

4          MR. O'TOOLE:  I'll just take one look, Your Honor.

5          Additionally, some of the documents, as Mr. Strochak

6 indicated -- some of the documents, I believe, Mr. Strochak

7 indicated, were admitted through other witnesses.  I believe he

8 said 131 was admitted through other witnesses and 130.

9          THE COURT:  Then you don't need it.

10          MR. O'TOOLE:  Yes.

11          MR. NELSON:  Your Honor, Justin Nelson.  130 was -- we

12 have no objection to 130.  It's 131 through 138 which is the

13 focus of this conversation.

14          THE COURT:  Yes, I'm not going to admit it simply

15 because they were documents that Mr. Zelin looked at.  I don't

16 think that makes them admissible.

17          MR. STROCHAK:  Thank you, Your Honor.  I think that

18 ruling applied to 131 through 138.

19          THE COURT:  Yes.

20          MR. STROCHAK:  139 was just a reference to JPMorgan's

21 submission in support of approval of the plan.  That one is

22 withdrawn.  It's on the docket anyway.  I don’t think there's a

23 problem with 140.  141 and 142 are withdrawn.  We don't need

24 those.

25          143 through 147 are the trust-preferred trust
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1 agreements and articles of association.  I think our agreement

2 and the Court's ruling on this was that the summary judgment

3 record on the trust-preferred adversary would be considered as

4 confirmation exhibits in evidence.  I think the parties are in

5 agreement that there were certain expert reports and perhaps

6 excerpts from expert depositions that were asserted with those

7 summary judgment papers.  No one is asserting that that expert

8 testimony is offered as if it were delivered here at the

9 confirmation hearing.  We're all in agreement that there was no

10 evidentiary record on those issues here at confirmation.  So

11 those elements of the summary judgment record are not

12 incorporated as evidence.

13          And then, of course, the examiner's report was also

14 submitted, and everyone's in agreement that Your Honor's ruling

15 applies to that as well.

16          THE COURT:  Okay.

17          MR. STROCHAK:  148 is --

18          THE COURT:  So just to be sure, 143 through 47 are the

19 agreements part of the record?

20          MR. STROCHAK:  Yes, exactly.  And we've simply

21 redesignated them here for convenience of the parties so there

22 will be a set of those documents here as confirmation exhibits.

23 But the whole record is incorporated --

24          THE COURT:  Okay.

25          MR. STROCHAK:  -- as discussed.
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1          149, I think, is fine.  That's Mr. Simms' declaration.

2 I don't think there's anything -- through 199, I think

3 everyone's in agreement that those can come in as judicial

4 notice of the proofs of claim.  200 through 206, I believe,

5 everyone's in agreement that those can come in.  They're

6 offered, in part, as part of Mr. Smith's declaration and

7 testimony.  I think there's no objection to those.  I think

8 there is an objection to 207.  And we'll just deal with that

9 through Mr. Smith's testimony.  I think there is no objection

10 through 214.  I think those can all come in.  Several of those

11 are exhibits to Mr. Smith's declaration as well.

12          I think with respect to 215 through 222, these are

13 materials that relate to the Anchor and American Savings Bank

14 litigations.  I think our arrangement with Mr. Steinberg is

15 that he has no objection to admission of those.  They're also

16 part of the summary judgment record, subject, of course, to his

17 right to counterdesignate things that he would like to have

18 included.  And I think that goes for public filings as well,

19 relating to those litigations.

20          MR. NELSON:  I'm sorry, I thought 215 was in the same

21 category as 207.

22          MR. STROCHAK:  Okay.  If I misspoke -- so 215, you

23 think there's an objection to authentication?

24          MR. NELSON:  No, it's -- would you like to hear

25 argument on 207 now, Your Honor.
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1          THE COURT:  No, if it can be done as part of Mr.

2 Smith's --

3          MR. NELSON:  Okay.  I mean, there's a threshold issue

4 with respect to Mr. Smith going beyond the scope of his

5 declaration.  And both 207 and 215 relate to that.

6          THE COURT:  All right.  We'll hear that one.  Please

7 call it then.

8          MR. STEINBERG:  Your Honor, just to -- I'm in basic

9 agreement with what was just said.  The documents, though, on

10 215 through 222, some of them were not part of the summary

11 judgment record.  But I do not have a problem with them being

12 introduced, as long as I have the ability to counterdesignate

13 any other document that's part of this litigation for sense of

14 completeness.  The documents that relate to the Schiffman

15 declaration, which are starting on 224, they do relate

16 specifically to the summary judgment, and I think to 230.

17          And our understanding is, is that if he wants to bring

18 in these exhibits for the confirmation hearing, that's fine.

19 And we would like to be able to counterdesignate any other

20 exhibit that was in the summary judgment motion that is not on

21 this list that we had proffered.

22          THE COURT:  Okay.

23          MR. STROCHAK:  And we're certainly agreeable with

24 that, Your Honor.

25          I think that takes us through 222.  So 223 is
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1 withdrawn.  We're not going to offer that one.

2          THE COURT:  Which number?

3          MR. STROCHAK:  223.

4          THE COURT:  Okay.  It's withdrawn.  Okay.

5          MR. STROCHAK:  Mr. Steinberg just discussed our

6 agreement with respect to 224 through 230.  And then 231

7 through 251, the last on the list, we're simply going to

8 reserve on those.  Those are rebuttal documents.  And if we

9 decide to offer them, we will offer them through somebody.

10          THE COURT:  Okay.

11          MR. STROCHAK:  I think that takes us through our

12 exhibit list, Your Honor, unless the Court has any questions.

13 I see Mr. Roquemore wants to make a comment.

14          MR. ROQUEMORE:  Your Honor, James Roquemore, on behalf

15 of American National.  With regard to the exhibits that are

16 being offered by the debtors, a good handful of those are

17 pleadings that were filed in the American National case in the

18 District of Columbia.  We don't have a problem.  We don’t

19 object to the admission of those, so long as they're not

20 admitted for the truth of the matter, just for other nonhearsay

21 purposes.

22          THE COURT:  Okay.

23          MR. ROQUEMORE:  Thank you.

24          MR. NELSON:  Justin Nelson for the equity committee,

25 Your Honor.  We generally agree with what Mr. Strochak just
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1 went over with the Court.  The one thing that we would just

2 note is our other agreement was that with respect to orders and

3 pleadings filed, that the Court may take judicial notice of

4 anything within that docket.  And if there's anything with

5 respect to, for example, in the adversary proceeding on the DC

6 district court, that we want to designate at a later time, very

7 shortly, that we can do that from the same type of orders and

8 pleadings as well.

9          THE COURT:  Okay.

10          MR. NELSON:  If that's acceptable.

11          THE COURT:  That's fine.

12          MR. NELSON:  Thank you, Your Honor.

13          MR. STROCHAK:  With that, Your Honor, I believe we are

14 ready to proceed with Mr. Smith.

15          THE COURT:  All right.  You may call him.

16          MR. STROCHAK:  We'd call Charles Edward Smith to the

17 stand, please.

18          Your Honor, we've prepared separate exhibit binders

19 with the documents that relate to Mr. Smith's testimony.  I'd

20 like to deliver one to the witness in the witness stand, one

21 for the Court, and we do have several additional copies, if

22 anyone would like them for reference purposes.

23          THE COURT:  All right.  That's fine.  Let's have him

24 sworn first.

25      (Witness sworn)
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1          THE CLERK:  Please state your full name and spell your

2 last name for the record.

3          THE WITNESS:  Charles Edward Smith, S-M-I-T-H.

4          THE CLERK:  You may be seated.

5          THE COURT:  All right.

6      (Pause)

7          MR. STROCHAK:  Just so it's clear, Your Honor, there

8 are a few exhibits, some of the ones we had objections to on

9 the list, that have not yet been added to the binder.  We'll

10 supplement those toward the end of the examination.  We're just

11 getting a few more copies available, so that it'll be easy for

12 everyone to deal with the documents.

13          Your Honor, we proffer the declaration of Mr. Smith,

14 which is at the first tab, Exhibit 150, as his direct testimony

15 in this matter, and then we're going to supplement it with some

16 additional information.

17 DIRECT EXAMINATION

18 BY MR. STROCHAK:

19 Q.   So, Mr. Smith, let me begin by just asking you to state

20 your current position with the debtors.

21 A.   I am currently an executive vice president, general

22 counsel, and secretary of Washington Mutual Inc.

23 Q.   How long have you had that position, sir?

24 A.   I've been general counsel of the debtor since February of

25 2009.
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1 Q.   Prior to that time, where were you employed?

2 A.   As of September 25th, I was employed by Washington Mutual

3 Bank.

4 Q.   2008?

5 A.   2008.  Subsequent to that, upon the receivership, I became

6 an employee of JPMorgan Chase.  And then on November 17th, I

7 believe, I became an employee of Washington Mutual Inc.

8 Q.   Let's just go back to your role at the company prior to

9 the receivership.  What were your responsibilities then?

10 A.   Prior to the receivership, I supported the treasury group

11 of Washington Mutual.  I had a team of lawyers reporting in to

12 me.  But my primary role was to support the treasury group.

13 Q.   And what types of projects did you work on with the

14 treasury department?

15 A.   My primary responsibility was working on capital and

16 liquidity issues, generally speaking -- structured finance

17 transactions from time to time.  But they were primarily

18 capital oriented and liquidity oriented.

19 Q.   Okay.  Now, with respect to your declaration at Exhibit

20 150, the first tab there in your binder, would that be your

21 direct testimony if you had delivered it through question and

22 answer in these proceedings?

23 A.   Yes.

24          MR. STROCHAK:  Your Honor, we offer that.

25          THE COURT:  Wait until the end of the examination.
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1          MR. STROCHAK:  Thank you, I will.

2 Q.   Mr. Smith, did you have any responsibilities with respect

3 to the preferred funding or the trust-preferred transactions,

4 as we've described them?

5          MR. STOLL:  Objection, Your Honor.  And I'll do this

6 once, and you can tell me to sit down if this doesn't work.

7 But again, the debtors set the ground rules for this case by

8 saying that they wanted to submit their direct testimony

9 through declarations, which they did.

10          We all prepared according to the declarations that we

11 received a week ahead of time.  Now we're having a witness who

12 is going to testify on his direct testimony to matters that

13 were not in his declaration nor in anyone else's declarations.

14 And, yeah, we can deal with it on the fly, but it seems a

15 little unfair that they can set the ground rules and then

16 change them with their very last witness.

17          So we object to his testifying beyond the scope or --

18 beyond the scope of his declaration on his direct testimony.

19          MR. SARGENT:  We join the objection.  This is Edgar

20 Sargent with the equity committee.  I believe this is improper

21 testimony as rebuttal testimony as well.  The objectors have

22 not put on an affirmative defense.  This is not responding to

23 any evidence that we've introduced.  We simply crossed their

24 witnesses to demonstrate the inadequacy of the evidence that

25 they've submitted.
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1          It's not fair or reasonable that they should be

2 permitted to supplement the record at this point with no

3 advance notice.

4          I would also point out that this witness was

5 designated as a 30(b)(6) witness for the debtors, and he was

6 not designated on the topic that he's being questioned on.

7          MR. STROCHAK:  Your Honor, I think it's quite normal

8 to supplement testimony by declaration with additional

9 information on direct.  And had we not offered the declaration

10 at all, we certainly could have done it all through direct.

11 And by proceeding by declaration, we're simply trying to make

12 this as efficient as we can.

13          The information that Mr. Smith will be testifying

14 about is in response to questions that were asked by the

15 objectors last week with Mr. Kosturos in particular, where they

16 asked him about the lack of information regarding trust-

17 preferred issues.

18          Now, to be clear, I'm not trying to try the trust-

19 preferred adversary proceeding.  What I'm offering Mr. Smith

20 for is not related to the issues that the Court has before it

21 on summary judgment on that motion.  The issues are related to

22 the information that the company had relevant to the transfer

23 of those assets to JPMorgan Chase and the dispute about the

24 effectiveness of the transfer of those, which is, of course, a

25 confirmation issue that we're addressing here.

Page 71

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400



WASHINGTON MUTUAL, INC., et al.

1          So the questioning is brief.  They have had an

2 opportunity to depose Mr. Smith and ask him whatever they

3 wanted.  Yes, he was designated on a number of different

4 topics.  We had a number of different witnesses.  I don't think

5 the designation of him as a Rule 30(b)(6) witness is preclusive

6 in any way of him offering testimony about things that he was

7 directly involved with at the company at that time.

8          MR. STOLL:  Your Honor, Jim Stoll again.  This

9 particular issue they're going to go into right now, he was

10 specifically questioned about at his deposition.  The objection

11 was interposed because he was not designated to so testify, and

12 he did not testify.  He refused to testify, under the

13 instruction of counsel.

14          THE COURT:  Is that correct?

15          MR. STROCHAK:  I don't believe it is, Your Honor.  I'd

16 have to go back and look at the transcript.  I don't have the

17 citation in front of me, so I want to go back and look at the

18 transcript and see what that was.

19          It's quite possible that there were objections

20 asserted at the deposition to the scope of -- not to the scope

21 of the questioning, but to make it clear that he was

22 testifying -- if he was offering testimony in that capacity, it

23 was not as the corporate designee of the debtor, but it wasn't

24 done in a way to preclude them from asking those questions.  We

25 were clarifying that he was a 30(b)(6) deponent on certain
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1 topics.

2          Now, like I said, I'll have to go back to the

3 transcript to see exactly what Mr. Stoll --

4          THE COURT:  Do you have the transcript --

5          MR. STROCHAK:  -- is referring to?

6          THE COURT:  -- reference?

7          MR. STOLL:  Pages 81 through 100-and -- I guess

8 through 100.  No, 113.  This won't be elegant, Your Honor.  It

9 wasn't prepared to do this, but let me see if I can do this

10 somewhat.

11          So, my partner, Mr. Brown, was the inquisitor.  And

12 let me see.  So we're talking about the trust-preferred

13 securities, and let's see what we have here.  Okay.  No, it

14 actually goes back a little sooner than that.  Let me just read

15 you a couple of the questions, because I’m not going to be able

16 to do this as quickly as I would like to do this.

17          We were talking about, for example, the depositary

18 shares, and:  "Did Washington Mutual deposit shares of stock

19 with the depositary under this agreement?"  Page 81, line 11.

20          Mr. Elsberg, who is from Quinn Emanuel, representing

21 the -- Mr. Smith:  "Objection, beyond the scope."

22          And then there's an answer from Mr. Smith:  "First of

23 all, I read this."  Let me just go on, Your Honor.  So, "I'm

24 asking you just a factual question.  Did the company deliver to

25 the depository a certificate or certificates representing
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1 shares of stock, at any point in time?  And again, I will

2 direct you to our public court filings on that question."

3          I’m sorry.  The answer was:  "And again, I will direct

4 you to our public record -- public court filings on that

5 question.

6 "Q.  So you have -- so you're refusing to answer my question

7 with a yes or no or with any factual information other than the

8 company has filed documents someplace?"

9          Objection and opposed by Mr. Elsberg:  "You can answer

10 the question, just stick to the facts, stay away from any legal

11 conclusions about the significance of the facts."

12          Page 93.  Again, I apologize for the inelegance of

13 this, Your Honor.  Let me see.  "What issues did you consider

14 potentially to be in dispute?"

15          "Mr. Elsberg:  I'm just going to lodge a running

16 objection that it's beyond the scope.  I know you're going to

17 keep asking.  I don't want to keep objecting unless you want me

18 to keep objecting.  Why don't we just have a running

19 objection."

20          Again, Your Honor, I can't quite nail all this down

21 for you here.  Oh, "What issues were identified in the meeting

22 as being potentially in dispute with JPMorgan?

23 "A.  Well, you know, I’m not the witness on this issue.

24 Generally speaking, I think it would be the issues that are in

25 dispute.  The deposit, for example, and other issues.  Again, I
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1 don't have any specific recollection of any specific issues.

2 "Q.  Do you recall anything that was discussed regarding the

3 trust-preferred securities?

4 "A.  I do not.

5          And again, Your Honor, I apologize if I can't quite

6 nail this down the way you'd like.  I wasn't prepared to do

7 this.  But I think it's very clear that he was inter --

8 objections were interposed to the scope of his testimony

9 because he was not so designated.  And now it appears he's

10 going to specifically testify about things that he refused to

11 testify to at his deposition.

12          MR. ELSBERG:  Your Honor, if I could say a word?  I am

13 David Elsberg.  I'm the one who made the objections.  And what

14 you'll notice is after every one of those objections, what was

15 missing.  There was no instruction not to answer.  What we were

16 doing is we were properly making the record clear as to when

17 this witness was testifying for the company.

18          There was never an instruction to Mr. Smith not to

19 answer.  There was an objection:  This is beyond the scope, so

20 he's not speaking for the company.  We had someone else who was

21 speaking for the company.  Every example that he just cherry-

22 picked --

23          THE COURT:  Who else -- who else did you have speaking

24 for the company on the TPS issue?

25          MR. ELSBERG:  I believe it was Mr. Kosturos -- sorry,
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1 Mr. Freilinger -- Mr. Freilinger.

2          But Mr. Smith -- the idea that we could be precluded

3 now because there was some instruction not to answer, the

4 snippets that he just pulled out as supposedly the best

5 snippets, demonstrate there was never an instruction not to

6 answer.  They were free to ask every question, just like if the

7 objection had been vague or form.  You can object to form, and

8 then the questioning continues.  You can object beyond the

9 scope of 30(b)(6), and the questioning continues.  There was

10 not any answer precluded in the basis that he happened not to

11 be the 30(b)(6) witness.

12          He also happens to have personal knowledge.  And they

13 had unfettered, unrestricted ability to ask him, and they did.

14 And frankly, what's happening here, Your Honor, is they don't

15 like the answers they think they're going to get, and so

16 they're trying to stay away from the merits here.

17          THE COURT:  Save the argument for later.

18          MR. ELSBERG:  Yes, Your Honor.

19          THE COURT:  All right.  I’m going to allow it, if he

20 was not instructed not to answer.

21          MR. ELSBERG:  Thank you, Your Honor.

22          MR. STROCHAK:  Thank you, Your Honor.  It's Adam

23 Strochak again, for the debtors.

24 BY MR. STROCHAK:

25 Q.   Mr. Smith, tell me what happened on the day when the OTS
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1 delivered the letter on the conditional exchange, September

2 25th?  What were you working on that day?

3 A.   Well, when the OTS delivered the letter early in the

4 morning on September 25th, I hadn't quite gotten to the office

5 yet.  The letter came in by e-mail from one or more of my

6 colleagues.  The letter indicated that the OTS had determined

7 an exchange event had occurred and that they were directing

8 that the conditional exchange take place.  Subsequent to

9 getting to the office, we began -- we pulled together our team

10 and began looking at what would happen on the other side of the

11 conditional exchange.

12      And then over the course of the day, OTS personnel

13 directed me to both confirm previous undertakings made by the

14 company in terms of the contribution of the assets down to Wash

15 Mutual Bank upon the conditional exchange as well as an

16 assignment agreement.

17 Q.   Thank you, sir.  Let me just direct you, if I could, to

18 Exhibit 211 in your binder.  That's the September 25, 2008

19 letter to Mr. Frank and Mr. Fishman and the board.  Is that the

20 letter -- is Exhibit 211 the letter by which OTS directed the

21 conditional exchange?

22 A.   It is.

23          MR. STOLL:  Objection.  That's not what the letter

24 says, Your Honor.

25          THE COURT:  Sustained.  It is leading.  Could you not
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1 lead your witness?

2          MR. STROCHAK:  I stand corrected, Your Honor.  Thank

3 you.

4 Q.   Mr. Smith, just describe for me, if you could, what is

5 Exhibit 211?

6 A.   Exhibit 211 is a letter from the OTS to the board of

7 directors of Washington Mutual Inc.  The OTS, in this letter,

8 states that the company entered into an MOU -- or the bank

9 entered into an MOU on September 7th.  Part of that MOU

10 included a limitation on the ability of the bank to pay

11 dividends.  And then it goes on to say that pursuant to the

12 conditional exchange provision in the prospectus of the

13 repreferred offers of the bank, the OTS had concluded that an

14 exchange event had occurred and therefore directs an exchange

15 of the WaMu repreferred securities with a like amount of

16 preferred stock in Washington Mutual Inc.

17 Q.   Okay.  Turn with me, if you could, to the next exhibit,

18 212.  It's a September 25, 2008 letter on Washington Mutual

19 letterhead.  And could you tell the Court what Exhibit 212 is?

20 A.   Exhibit 212 is a letter that the OTS requested at some

21 point during the day on September 25th, asking the company to

22 confirm its previous undertakings with regard to the transfer

23 of securities upon the occurrence of the conditional exchange.

24 And the company did so.

25 Q.   And did you have a role in preparing Exhibit 212?
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1 A.   I did.  I worked with, I believe, our outside counsel to

2 prepare the letter.  And then I arranged for Mr. Rotella to

3 sign it.

4 Q.   Do you have an understanding of why OTS -- what was the

5 premise for OTS sending Exhibit 211?

6          MR. STOLL:  Objection to the extent that he's going to

7 speculate about what the OTS did, why they did what they did.

8          THE COURT:  Sustained.

9 Q.   In your role as counsel for the treasury group at

10 Washington Mutual, did you have an understanding of the

11 company's liquidity situation in September of 2008?

12 A.   I had a general understanding that the treasury group was

13 undertaking any number of efforts to enhance the bank's and the

14 overall enterprise's liquidity doing whatever it could to do

15 so.  There were severe constraints on liquidity during this

16 period.

17      You may recall that this was the period immediate --

18 during which there was severe economic distress in the market

19 generally.  Lehman was failing.  Other financial institutions

20 were failing.  And Washington Mutual was similarly having

21 issues with liquidity.

22 Q.   Let's turn, if we could, to Exhibit 213.  Can you identify

23 213 for us, sir?

24 A.   Yes.  This is the assignment agreement that Washington

25 Mutual Inc. and Washington Mutual Bank entered into the
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1 afternoon of September 25th before the receivership occurred.

2 Pursuant to the assignment agreement, Washington Mutual Inc.

3 agreed to assign the securities it would receive automatically,

4 upon the occurrence of the conditional exchange.

5 Q.   And did you have a role in preparing Exhibit 213?

6 A.   I asked counsel to prepare the assignment agreement.

7 Counsel did so.  And then I arranged to have Washington Mutual

8 Inc. and Washington Mutual Bank representatives execute the

9 document.

10 Q.   And why did you arrange for the execution of the

11 assignment agreement?

12 A.   I was directed to do so by the OTS.

13 Q.   Did you have an understanding about previous undertakings

14 that Washington Mutual had made?

15 A.   I understood that dating back to the initial issuance of

16 the trust-preferred securities, as well as subsequent

17 issuances, in connection with each issuance the company made

18 undertakings to the OTS that upon the occurrence of the

19 conditional exchange Washington Mutual Inc. would, for purposes

20 of core capital treatment, agree to transfer those securities

21 down to Washington Mutual Bank.  And those undertakings were

22 done each time.

23 Q.   Let me direct you, if I could, to Exhibit 201 in your

24 book.  It's a few tabs back -- excuse me, Exhibit 200.  It

25 follows the -- it's two past the assignment agreement.  Do you
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1 have it?

2 A.   I do.

3 Q.   Could you tell the Court what Exhibit 200 is?

4 A.   Exhibit 200 is a letter from John Robinson, who is an

5 executive vice president for the company.  He was responsible

6 for managing regulatory affairs.  In the letter, Mr. Robinson

7 agrees, on behalf of WMI, that --

8          MR. STOLL:  Objection, Your Honor.  The letter speaks

9 for itself.

10          THE COURT:  Sustained.

11          MR. STROCHAK:  That's fine.  It's in evidence.

12 Q.   Let me just ask you to flip through --

13          MR. SARGENT:  We'd object to moving the document into

14 evidence based on the testimony that's already been given.

15 There's no evidence that this witness ever received this

16 document.  It's not to him.  It's not from him.

17          THE COURT:  All right.  Sustained.  You can seek to

18 authenticate it.

19          MR. STROCHAK:  Maybe I misunderstood.  I thought that

20 these document were deemed to be in evidence as part of the

21 confirmation record.  These are the downstream undertaking

22 letters that I thought we had just agreed were all in evidence.

23 And I was simply suggesting that it wasn't necessary for Mr.

24 Smith to read from it because it is in evidence.

25          MR. STOLL:  Yes, these are -- these are a part of the
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1 summary judgment record, Your Honor.  I was simply objecting to

2 him reading it to us and trying to articulate or characterize

3 what the letter itself says.

4          THE COURT:  All right.  Equity committee has a

5 different objection?

6          MR. SARGENT:  No, we'll withdraw our objection.  Thank

7 you.

8          THE COURT:  Okay.  Thank you.

9          MR. STROCHAK:  Thank you.

10 BY MR. STROCHAK:

11 Q.   Mr. Smith, were there similar letters with respect to each

12 of the five trust-preferred offerings?

13 A.   There were.  Again, each issuance, the company would make

14 a similar undertaking to the OTS.

15 Q.   Now, let's turn to the events at the end of the day on

16 September 25th.  What happened at the end of the business day

17 on September 25th?

18 A.   At the end of the business day, the OTS closed Washington

19 Mutual Bank and appointed the FDIC as receiver.  As I

20 understand it, the FDIC then sold the assets of Washington

21 Mutual Bank to JPMorgan Chase.

22 Q.   And let's just turn, if we could, to Exhibit 209 in your

23 book.  Would you identify for the Court, Exhibit 209, please?

24 A.   This is the OTS document that describes the grounds upon

25 which the OTS relied in closing the bank, specifically
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1 identifying that the bank was unable to meet its obligations in

2 the normal course of business and that the institution was

3 operating in an unsafe and unsound environment -- or condition.

4 Q.   Based on your work at the company, did you come to an

5 understanding as to what drove the OTS's decision on the

6 receivership?

7          MR. STOLL:  Objection, Your Honor.  Speculation.

8          THE COURT:  Sustained.

9 Q.   Let me just turn you to Exhibit 208.

10 A.   Okay.

11 Q.   Can you identify 208 for us, sir?

12 A.   This was the fact sheet published by the OTS in connection

13 with the receivership.

14 Q.   Let me turn you, if I could, to Exhibit 207.  In

15 investigating the circumstances relating to the conditional

16 exchange, did you come to any understandings about the

17 company's liquidity position?

18 A.   I came to understand that the company, during this period

19 of economic distress, its liquidity sources were severely

20 constrained.  I know that the treasury team was meeting with

21 the regulators on a daily basis.  I know that the treasury team

22 was doing all it could in order to enhance the company's

23 overall liquidity profile.

24      I assisted the treasury group in preparing a blanket lien

25 in favor of the Federal Home Loan Bank of San Francisco during
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1 this time, in an effort to enhance liquidity.  They were taking

2 whatever steps necessary.  But at the end of the day, liquidity

3 was certainly an issue.

4 Q.   Did the company communicate regularly with the OTS

5 regarding liquidity issues?

6 A.   It's my understanding that company personnel were in

7 contact with the regulators, both OTS, I think, perhaps the

8 FDIC as well, on a daily basis, and any number of times over

9 the course of the day, during this period.

10          MR. STOLL:  Objection.  Move to strike the response.

11 Lack of foundation; hearsay.

12          MR. STROCHAK:  Your Honor, it's simply offered for his

13 understanding as to the company's communications process for

14 purposes of --

15          THE COURT:  Well, why do I care about his

16 understanding of the communications?

17          MR. STROCHAK:  Because he's testifying with respect to

18 the foundation for this document as a business record.  And I'm

19 trying to establish a business record foundation.  Mr. Smith

20 was there.  He had an understanding of the way the company

21 communicated and conducted business.  So it's offered as

22 authentication for this document.

23          THE COURT:  Well, I'll sustain the objection.  I don't

24 know that.

25 BY MR. STROCHAK:
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1 Q.   Let me turn to a different area, Mr. Smith.  With

2 respect -- let me ask you a couple questions about something

3 that was addressed last week in the cross-examination.

4      Did Washington Mutual -- and I'm directing this to your

5 role as the general counsel of the company in connection with

6 the Chapter 11 proceedings.  Did Washington Mutual seek legal

7 advice regarding the global settlement?

8 A.   Yes.  Washington Mutual consulted with its counsel

9 regularly during the course of these proceedings.

10 Q.   And with whom did it consult?

11 A.   Washington Mutual has consulted with Weil Gotshal as its

12 primary bankruptcy counsel.  It has communicated and consulted

13 with Quinn Emanuel as its special litigation counsel.  It's

14 communicated with any number of other firms who have been

15 retained in the bankruptcy proceeding.

16          MR. SARGENT:  Your Honor, Edgar Sargent on behalf of

17 the equity committee.  We'd just like to register a continuing

18 objection to any testimony that goes beyond the scope of his

19 declaration and that would include --

20          THE COURT:  Overruled.  Overrule that.

21          MR. STROCHAK:  Thank you, Your Honor.

22 Q.   Mr. Smith, in deciding to enter into the global settlement

23 agreement -- and again, I'm not asking you for the substance of

24 any legal advice in any way -- but in deciding to enter into

25 the global settlement agreement, did the company give
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1 consideration to the advice of its counsel?

2 A.   Of course.  But it also gave consideration to any number

3 of other criteria as well.

4 Q.   And has the company disclosed its counsel's legal advice

5 to anyone in connection with these proceedings?  And again, I'm

6 talking about legal advice relating to the global settlement?

7 A.   Well, we haven't disclosed the information or the

8 privileged information generally.  We've made privileged

9 information available to the equity committee and its advisors,

10 or maybe just its advisors, subject to a protective order.  And

11 we've also provided the examiner with privileged information as

12 well, also subject to a protective order.

13 Q.   Now, in connection with these confirmation hearings, I

14 know we've heard a lot of objections last week, but has the

15 company disclosed its counsel's advice -- its legal advice, in

16 connection with these confirmation hearings?

17 A.   No, it hasn't.

18 Q.   And why not, sir?

19 A.   Well, unless and until the settlement and the plan are

20 approved, we are still in litigation with JPMorgan, the FDIC,

21 and others.  And I think it would be imprudent for the debtor

22 to disclose its legal positions and privileged information

23 until such time as the settlement is ultimately approved.

24 Q.   And -- okay, let me turn to a different area, then.  Let

25 me direct your attention to the goodwill litigation.  And do
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1 you have an understanding as to what the goodwill litigation

2 is?

3 A.   I have a general understanding, yes.

4 Q.   Okay.  Were there disputes between JPMorgan and the

5 debtors regarding the ownership of claims against the

6 government in connection with the goodwill litigation?

7 A.   There were disputes, yes.

8 Q.   And what were the contentions of the parties in those

9 disputes, sir?

10 A.   JPMorgan took the position that it was entitled to the

11 proceeds of the litigation, once realized.  Similarly, the FDIC

12 has taken the position that it's entitled to the proceeds of

13 the litigation, once realized, I believe.  And WMI had taken

14 the position that it was entitled to those proceeds as well.

15          MR. SARGENT:  The equity committee would object to

16 this line of testimony.  At least at this point, there hasn't

17 been an adequate foundation laid for this witness' knowledge of

18 the details of this particular litigation.  He testified that

19 he had some general knowledge of it.

20          THE COURT:  Overruled.

21 Q.   Mr. Smith, do you have an understanding of the various

22 corporate mergers and transactions that have occurred over the

23 years, relating to the entities that have the goodwill claims?

24 A.   I do.

25 Q.   Let's start with the American Savings litigation, if we
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1 could.  Can you -- well, let me turn you to a document first.

2 Let's turn to Exhibit 215, please, in your book.

3 A.   Okay.

4 Q.   And can you identify 215 for me, sir?

5 A.   This is the agreement for merger among Washington Mutual

6 Inc. and other parties, including American Savings Bank FA.

7 Q.   Okay.  And can you explain for the Court, in summary

8 fashion, the corporate history and transactions that relate to

9 the American Savings Bank goodwill litigation?

10 A.   I'm sorry, can you repeat the question?

11 Q.   Sure.  Can you explain for the Court, just in a general

12 summary fashion, the corporate transactions and corporate

13 history that relates to the American Savings goodwill

14 litigation?

15 A.   Well, in terms of the corporate history is concerned, I

16 mean, the merger -- the acquisition of American Savings was

17 done in 1996, according to the document here.  And as a result

18 of that acquisition, the company -- Washington Mutual Inc.

19 succeeded to the litigation as a result of the acquisition.

20 Q.   Did the corporate history inform the company's judgments

21 about the settlement of the competing claims to the American

22 Savings litigation?

23 A.   Yes.  The corporate history suggested that the litigation,

24 control of the litigation, and the entitlement to recoveries

25 related to the litigation had come to rest at Washington Mutual
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1 Inc.

2 Q.   And was that completely unambiguous, in your view?

3 A.   No, it wasn't unambiguous.  And it was not free of risk.

4 But it was a position that the company had taken in its court

5 filings.

6          MR. STOLL:  Your Honor, I object and move to strike.

7 The witness is, I guess, if I understand the question,

8 testifying as to what the company understood and did as opposed

9 to what he understood and did.  And I don't see how he can

10 speak on behalf of some amorphous corporate entity.  He's here

11 to testify for his own personal knowledge about what he did.

12 And I haven't seen a foundation as to what he did and what he

13 knows from his personal knowledge.

14          MR. STROCHAK:  Your Honor, it's really -- it's

15 foundational for all the issues that were discussed last week

16 in the cross-examination about there being -- well, let me put

17 it this way.  It's --

18          THE COURT:  I know it's foundational.  But is it, in

19 fact, what he knows of his own personal knowledge?

20          MR. STROCHAK:  Yes, I believe it is, Your Honor.  I

21 believe he has --

22          THE COURT:  Well, then ask the questions that way.

23          MR. STROCHAK:  Okay.  I will, Your Honor.  Thank you.

24 BY MR. STROCHAK:

25 Q.   Mr. Smith, did your personal knowledge and understanding
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1 of the corporate history inform your judgments relating to the

2 goodwill litigation in connection with the settlement?

3 A.   Yes, it did.  Again, it was based on my review of the

4 corporate records that we maintained.

5 Q.   Let me just flip you back one document.  Excuse me, let me

6 go on to the Anchor --

7          MR. STOLL:  Your Honor, again, he's an attorney.  He's

8 in-house counsel.  He reviewed those documents as an attorney.

9 That's as privileged as if Weil Gotshal did it for him.  And

10 now he's testifying as to his analysis -- his legal analysis,

11 presumably -- as counsel to the company, to make an assessment

12 of the appropriate way to treat these claims.  I move to strike

13 that testimony.

14          MR. SARGENT:  The equity committee joins.

15          MR. STROCHAK:  Your Honor, it's not offered -- there's

16 no privileged information there.  What it is, is the corporate

17 history.

18          All I'm trying to ascertain from Mr. Smith, who is

19 familiar with the corporate history, as a result of his role,

20 as to how that affected the company's judgments on the

21 settlement.

22          THE COURT:  I think you're going to have to save that

23 for argument.  I think you can use him to get documents in.

24 But I don't think you can use it -- unless you want to open the

25 door.
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1          MR. STROCHAK:  No, Your Honor, I'm certainly not

2 trying to open the door.

3          THE COURT:  Okay.

4          MR. STROCHAK:  I understand that there is a line, and

5 I'm trying to make sure we understand exactly where that line

6 is drawn.  Thank you.

7          I have a couple of additional exhibits to add, Your

8 Honor.  It's Exhibits -- Debtors' Exhibits 95 and 96 that we

9 discussed earlier.  And also Exhibits 104 and 105.  I think we

10 have copies to distribute.  And I'd ask that we be able to give

11 the witness and the Court a copy.

12          THE COURT:  Okay.  Hand them out.

13      (Pause)

14          MR. STROCHAK:  Your Honor, may I approach with copies?

15 We have copies for counsel as well.

16          THE COURT:  You may.

17      (Pause)

18          MR. STROCHAK:  I'm just going to wait one moment while

19 copies are handed out, Your Honor.

20          THE COURT:  Okay.

21      (Pause)

22          MR. STROCHAK:  All right.

23          UNIDENTIFIED SPEAKER:  We have no objection to these

24 two.

25          MR. STROCHAK:  There is no objection?  If there's no
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1 objection to 95 and 96, I'll just ask the witness to identify

2 them and --

3          THE COURT:  Okay.

4 BY MR. STROCHAK:

5 Q.   Why don't you start with 95, Mr. Smith?

6 A.   Um, 95 are minutes of a meeting of the -- telephonic

7 meeting of the board of directors of Washington Mutual Inc.

8 Q.   And the date of those?

9 A.   March 25, 2010.

10 Q.   And what was the purpose of that meeting?  Do you know?

11 A.   I believe that the purpose of the meeting was to approve

12 the settlement agreement and the filing of the plan and

13 disclosure statement.

14 Q.   And then turning to Exhibit 96, would you identify that

15 for the Court, please?

16 A.   These are the resolutions adopted by Washington Mutual

17 Inc.'s board of directors at that same meeting, again,

18 approving the settlement agreement, the filing of the plan and

19 the disclosure statement.

20 Q.   Thank you.

21          MR. STROCHAK:  If there's no further objection, I

22 don't feel a need to do additional foundation, Your Honor.

23          THE COURT:  Okay.

24          MR. STOLL:  No objection, Your Honor.  No objection,

25 Your Honor.
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1          THE COURT:  All right.

2          MR. STROCHAK:  Thank you.

3 Q.   Turn with me, if you could, to Exhibit 104, Mr. Smith,

4 that I handed you?

5 A.   I have it.

6 Q.   And could you identify Exhibit 104 for me, please?

7 A.   These are the restated bylaws of Washington Mutual Inc.

8 Q.   Okay.

9          MR. STROCHAK:  Again, if there's no objection, I have

10 no need for further foundational questions.

11          MR. SARGENT:  No objection from the equity committee.

12          MR. STOLL:  No objection, Your Honor.

13          THE COURT:  Well, dated what date?

14          THE WITNESS:  It appears, Your Honor, that these

15 reflect amendments through May 27th of 2008.  I'm not --

16          THE COURT:  Okay.

17 Q.   Thank you.  And then finally, Exhibit 105?

18 A.   Yes.

19 Q.   Mr. Smith, can you identify Exhibit 105 for us?

20 A.   This appears to be a 10-Q filed with the SEC on August 11,

21 2008.

22 Q.   And does the company regularly file 10-Qs, at least during

23 2008?

24 A.   It did.

25 Q.   Thank you.
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1          MR. STROCHAK:  Again, if there's no objection to

2 offering this simply as the company's SEC filing as of that

3 date, it's not offered for the truth of every statement in

4 there, it's simply offered as evidence that these disclosures

5 and this information was, in fact, filed.

6          THE COURT:  Any objection.

7          MR. STOLL:  That was going to be my objection, because

8 it's obviously a large hearsay document.  To the extent of that

9 acknowledgement, I'm fine with the document.

10          MR. STROCHAK:  With that limitation it's only offered

11 to demonstrate what was disclosed and what was in there.

12          THE COURT:  Okay.

13          MR. STROCHAK:  Thank you.  With that, Your Honor, I

14 have no further questions.

15          Just one second.  Excuse me.  With that, Your Honor, I

16 have no further questions on direct testimony for Mr. Smith,

17 and I would tender him for cross-examination.

18          THE COURT:  Is it a good time to take a break?

19          MR. SARGENT:  Sure.

20          THE COURT:  Any estimate as to the parties' time on

21 cross of Mr. Smith?

22          MR. SARGENT:  Mine will probably be between an hour

23 and two hours.

24          THE COURT:  Okay.  TPS counsel?

25          MR. STOLL:  I guess that will take us through the end
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1 of the day, then.

2          MR. STEINBERG:  I have about forty-five minutes.

3          THE COURT:  And how long will TPS be?

4          MR. STOLL:  Forty-five minutes to an hour.

5          THE COURT:  All right.

6          UNIDENTIFIED SPEAKER:  Your Honor, we're going to take

7 about forty-five minutes also.

8          THE COURT:  All right.  Let's get back here at 1:15,

9 then, and try and conclude before the end of the day.

10          IN UNISON:  Thank you, Your Honor.

11      (Recess from 12:22 p.m. to 1:18 p.m.)

12          THE CLERK:  All rise.  You may be seated.

13          THE COURT:  All right.

14          MR. JOHNSON:  Your Honor, Robert Johnson for the

15 creditors' committee.

16          Before the cross-examination begins, just a

17 housekeeping matter.  We got agreement of counsel on Exhibits

18 106 through 125.

19          THE COURT:  And they are admitted?

20          MR. JOHNSON:  We have stipulation of counsel that they

21 would be admitted.

22          THE COURT:  Okay.

23          MR. JOHNSON:  Thank you.

24          THE COURT:  Thank you.  Say the numbers again -- 1 --

25          MR. JOHNSON:  106 through 125.  It's the notes and
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1 indentures.

2          THE COURT:  Okay, thank you.

3          MR. SARGENT:  Good afternoon, Your Honor.  Edgar

4 Sargent, Susman Godfrey, on behalf of the equity committee.

5 Mindful of the time limits, I have trimmed down my outline some

6 to go as expeditiously as I can.

7          THE COURT:  Good.

8          MR. SARGENT:  I do have a number of questions about

9 the release provisions, and they're very complex.  So I'll have

10 to see how it goes.

11 CROSS-EXAMINATION

12 BY MR. SARGENT:

13 Q.   Good afternoon, Mr. Smith.

14 A.   Good afternoon.

15 Q.   You've been attending the trial as the corporate

16 representative of Washington Mutual, is that correct?

17 A.   That's correct.  Portions of it.

18 Q.   And you've had meetings with your counsel about your

19 testimony?

20 A.   When?

21 Q.   Well, ever?

22 A.   I've reviewed the proceedings with counsel.  I don't think

23 that I've had any conversations with him about my testimony

24 other than normal preparations.

25 Q.   You were preparing with him over the weekend?
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1 A.   I don't think that we spent any time over the weekend

2 preparing on my testimony.  We spent time on closing arguments.

3 We did spend some time yesterday afternoon on some of the

4 issues that were presented this morning.  But apart from that,

5 no.

6 Q.   Do you have a copy of your declaration?

7 A.   I do.

8 Q.   One of the topics that you address are -- is the release

9 and the injunction provisions in the proposed settlement

10 agreement and plan.  Is that correct?

11 A.   If you'd bear with me one second, I will find it.  Yes.

12 Q.   In fact, in your declaration, you testify that those

13 provisions are an integral component of the complex compromises

14 that underlie the global settlement and plan.  I believe those

15 are the word you use.  Is that correct?

16 A.   That's correct.

17 Q.   And you've also testified that they're fair and

18 reasonable?

19 A.   That's correct.

20 Q.   And that they're supported by fair and reasonable

21 consideration?

22 A.   That's correct.

23 Q.   And that they're necessary to the debtors' plan of

24 reorganization, correct?

25 A.   That's correct.
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1 Q.   You were also designated to testify as the corporate

2 representative of the debtors for certain issues related to the

3 plan and settlement at a 30(b)(6) deposition.  Correct?

4 A.   That's correct.

5 Q.   And one of those, again, was the release provisions and

6 injunction provisions of the plan, correct?

7 A.   Correct.

8 Q.   So to prepare to give your deposition testimony, and to

9 offer the opinions that are in your declaration here, you've

10 reviewed the releases in the global settlement agreement?

11 A.   I've reviewed the releases in the global settlement

12 agreement as well as the plan and the plan modifications that

13 have been filed.

14 Q.   And you're familiar with the scope of those provisions?

15 A.   Yes.

16 Q.   Now, some of the release provisions would release claims

17 held by shareholders.  Isn't that correct?

18 A.   Well, actually, I think that the way that the release

19 provisions work now, it's not the intention that the releases

20 by -- that the shareholders who aren't receiving any

21 distributions in -- under the plan would be releasing parties.

22 Q.   It's not -- I'm sorry, I didn't follow the last part of

23 that statement.  It's the intention of the debtors that

24 shareholders who are not receiving any distribution, in other

25 words, that's the common shareholders, correct?
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1 A.   I think what I was saying is that to the extent that a

2 party is not receiving a distribution under the plan, my

3 understanding is that they're not granting a release.

4 Q.   Not granting any release at all?  The Court can enter a

5 provision in the order that said, any shareholder who is not

6 receiving anything under the plan is granting no releases and

7 subject to no injunctions under this plan.  Is that correct?

8 A.   Well, let me rephrase, I guess.  The provisions in the

9 plan contemplate that the Court, in the confirmation order --

10 or the releases are made subject to the confirmation order.

11 But again, we would have to go to the specific provisions that

12 you're talking about, and we could work our way through to

13 determine whether, in fact, the releases are bring granted.

14      I was testifying that it was my understanding of how they

15 worked that to the extent a party is not receiving a

16 distribution under the plan, generally speaking, they wouldn't

17 be giving a release.

18 Q.   So your -- when you testified in your declaration that

19 these releases were fair and reasonable, your understanding was

20 shareholders who do not consent and are -- excuse me,

21 shareholders who are not receiving anything under the plan

22 would not be releasing any claims?  That's your understanding

23 when you offered that testimony?

24 A.   I believe that when I put my declaration in, we filed it

25 concurrently with a plan modification that contemplated that
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1 the releases would be consensual.  Under 43.6, for example, to

2 the extent that a party wasn't receiving a distribution under

3 the plan, they would not be giving a release versus the third

4 parties.  That's my understanding.

5 Q.   Okay.  Could you turn to your declaration, please,

6 paragraph 27?  Do you see there that you're discussing changes

7 to Section 43.6 of the plan that were made in the second plan

8 modification?

9 A.   I see the language, yes.

10 Q.   And are those also the changes that you were just

11 testifying about on the stand a moment ago.

12          THE COURT:  Excuse me.  In my binder, I don't have his

13 declaration.  Instead, I've got Mr. Kosturos' revised

14 declaration.

15          MR. SARGENT:  As Exhibit 1, Your Honor, in the equity

16 committee's binders?

17          THE COURT:  I'll look at yours, then.

18          MR. STROCHAK:  I see, Your Honor.  This is Adam

19 Strochak.  It looks like we did get the wrong document in there

20 by mistake.  And we'll get that replaced for you.

21          THE COURT:  All right.  All right, I have it in equity

22 committee's binder, thank you.

23          MR. SARGENT:  We're in paragraph --

24          THE COURT:  What paragraph are we?

25          MR. SARGENT:  -- 27.
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1          MR. STROCHAK:  I see what happened.  It should be

2 Exhibit B to that notice.  It should be the Smith declaration.

3 And if it's not, I can hand one up for Your Honor.

4          The notice filed three declaration, and Exhibit B to

5 the notice --

6          THE COURT:  I have it.

7          MR. STROCHAK:  -- should have been the Smith

8 declaration.  Do you have it?

9          THE COURT:  Yes, thanks.

10          MR. STROCHAK:  Thank you.

11 BY MR. SARGENT:

12 Q.   So, Mr. Smith, again, you can see in the first sentence

13 there, you're discussing "scaled back the releases provided in

14 Section 43.6 of the plan."  Those are the modifications to the

15 plan that were filed November 24th.  Is that right?

16 A.   That's correct.

17 Q.   And in the next sentence you say, "Specifically, the

18 releases to be granted to nondebtor third parties are now

19 limited to being granted by claim and equity interest holders

20 on a consensual basis only."  Do you see that?

21 A.   I do.

22 Q.   And it wasn't your intent when you drafted this

23 declaration that that testimony relate only to the releases in

24 43.6, was it?

25 A.   I think that -- maybe you can re-ask your question.  I'm
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1 sorry, I just got lost there a little bit.

2 Q.   I'm asking of the second sentence, which says, as I

3 understand it, that releases to nondebtor third parties by

4 claim and equity interest holders are granted on a consensual

5 basis only.  And I just wanted to know if when you offered that

6 testimony, were you referring only to the releases in 43.6 or

7 to any releases in the plan?

8 A.   Well, I think that this specific provision or part of my

9 testimony relates to 43.6.  My general understanding, however,

10 is that to the extent that the concept reflected here needs to

11 be reflected on some of the other provisions of the plan, then,

12 you know, we're prepared to do that in order to clarify the

13 scope of the releases.

14      I guess I also understand that, you know, to the extent

15 that we modify the plan releases in any regard, it will all be

16 subject to Your Honor's determination, finally, as to the scope

17 of the releases.

18 Q.   But I'm asking you about the plan that the debtor has

19 submitted and asked the Court to sign.  Do you understand that?

20 A.   I do.

21 Q.   Are you telling me -- are you sure one way or the other,

22 Mr. Smith, whether or not the releases that shareholders would

23 provide -- common shareholders who are receiving nothing under

24 the plan, any of those are nonconsensual?

25 A.   I think in principle, the idea is that shareholders who
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1 aren't receiving distributions under the plan are not releasing

2 or providing releases.  And as I just testified, to the extent

3 that we need to go and look at the scope of the releases to

4 ensure that that principle is reflected, we're prepared to do

5 that.  Ultimately, though, as I understand it, the scope of the

6 releases is in Her Honor's discretion.

7 Q.   And you say you're prepared to go and make further

8 changes.  Is that because you're not sure one way or the other

9 whether the language that you've submitted to the Court does

10 what you were intending it to do?

11 A.   I don't think that that's what I'm saying.  I'm just -- to

12 the extent that we need to clarify the language on the point,

13 the principle is that to the extent your clients or your -- the

14 folks that you're representing -- to the extent that they are

15 not receiving distributions under the plan, the principle is

16 they're not granting a release.

17 A.   And these modifications that you're describing to 43.6,

18 those were changed as a result of some concerns that were

19 raised by objectors and others to the original scope of the

20 releases.  Isn't that correct?

21 A.   I'm sorry, can you repeat?

22 Q.   The changes that you describe here in paragraph 27 to the

23 scope of 43.6, those changes were made by the debtors to

24 respond to some objections that were raised by various

25 objectors to the plan and others, correct?
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1 A.   The modification was certainly completed or filed in order

2 to address some concerns that objectors had raised, yes.

3 Q.   And you know that those releases were changed as a result

4 of those concerns from your personal involvement during

5 determining the terms of the releases, correct?

6 A.   That's correct.

7 Q.   And those concerns were that it would be unfair to impose

8 a release of a third-party claim on a shareholder who had not

9 consented, correct?

10 A.   I don’t recall the specific grounds.  I just recall that

11 certain objectors had objected to the scope of the release, and

12 that to the extent a person was not receiving consideration,

13 they didn't -- they objected on the grounds that they shouldn’t

14 be required to grant the release.

15 Q.   It's also true, isn't it, common equity is receiving no

16 consideration at all from the estate?  I think we've already

17 established that.  But just to make sure, that's correct, isn't

18 it?

19 A.   I think the plan currently contemplates that the equity

20 security holders will not receive a distribution under the

21 plan.

22 Q.   And common equity holders were also not provided with

23 ballots for voting on the plan.  Isn't that right?

24 A.   That's my understanding.

25 Q.   And those ballots contain the option to consent to the
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1 releases, correct?

2 A.   Certain of the ballots do.  That's my understanding.

3 Q.   And some of the ballots contain an option to opt out of

4 the releases.  Isn't that correct?

5 A.   Correct.

6 Q.   So it's true that no common stockholders have actually

7 consented to the releases, correct?  That's a fair summation?

8 A.   That's my understanding.

9 Q.   Do you have the equity committee's binders -- exhibit

10 binders?  I believe they're behind you.  I'd like to turn your

11 attention to the sixth amended plan, which is Exhibit 3.  So

12 that should be in our first binder.

13      I'd turn your attention, please, to page 88 -- page 88 and

14 provision 43.10, "Deemed Consent".  I've got that up on the

15 ELMO as well.  Mr. Smith, are you familiar with this provision

16 in the plan?

17 A.   I've reviewed it, and I've now looked at it again.

18 Q.   And you took this provision into account when you

19 determined that the release provisions were fair and

20 reasonable, didn't you?

21 A.   Yes.

22 Q.   This provision is intended to apply to preferred

23 stockholders, because they received ballots.  Isn't that a fair

24 interpretation?

25 A.   I don't know whether that's a fair interpretation or not.
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1 Q.   Are you testifying that you determined that this plan was

2 fair -- these releases were fair and reasonable without knowing

3 whether or not this applies to preferred stockholders?  Or if

4 you just need more than a moment to look it over, please do.

5 A.   Yeah, if you don't mind, I'll just take a moment.

6      (Pause)

7 A.   Can you ask your question again, please?

8 Q.   Just, this provision would apply to preferred

9 stockholders, because they received ballots, correct?

10 A.   Well, only to the extent that they submit the ballot and

11 receive a distribution, I guess.

12 Q.   Well, that's my question, I guess.  The way I read this is

13 the stockholder has to affirmatively elect to opt out of the

14 releases, otherwise they will be deemed to have consented.

15 Isn't that what this says?

16 A.   My reading of it is that -- just sitting here, is that by

17 submitting the ballot and receiving a distribution under or any

18 benefit pursuant to the plan, and if you elect not to withhold

19 your consent to the release, then you're deemed to be providing

20 a release to the extent permitted by applicable law.

21 Q.   Don't you read this to say that a preferred shareholder

22 who does not return a ballot at all would be deemed to consent

23 to the releases?

24 A.   I'm not sure I read that that way.

25 Q.   Well, when you determined that this was fair and
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1 reasonable, was it your understanding that a preferred

2 shareholder, who didn't return a ballot, would be deemed to

3 have consented to the releases?

4 A.   I'm not sure I understood that.  Again, the principal that

5 has been guiding what I understood to e the case, is that we

6 submitted plan modifications in connection with my declaration,

7 that were intended to make the releases consensual in nature.

8 And to the extent that you were entitled to receive a

9 distribution and you didn't opt out, then you would be giving

10 the release.

11      As I read this -- I'm not sure that we’re saying anything

12 differently.

13 Q.   Well, you believe preferred shareholders are receiving a

14 distribution, at least in your view under this plan, isn't that

15 right?

16 A.   No, I don't think that that's what I testified to.  I said

17 to the extent that a party receives a distribution, that they

18 would -- I'm sorry, I've lost your question there.

19 Q.   My question was, it's your understanding, isn't it -- they

20 way you're using the term "received a distribution under the

21 plan," preferred shareholders are included in that group,

22 right?  Your understanding of the plan is that preferred

23 shareholders are receiving a distribution, and therefore

24 subject to the release claims, right?

25 A.    It's not my understanding that preferred shareholders are
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1 receiving the distribution.  My understanding is that to the

2 extent that the waterfall operates to provide them with a

3 distribution, then they will be provided with a distribution.

4 Q.   So they have a potential recovery through the liquidating

5 trust, is that right?

6 A.   Potentially.

7 Q.   Okay.  And so, it's your understanding that if that

8 interest in a liquidating trust never matures into any actual

9 monetary recovery in that situation, the preferred shareholder

10 would not have received anything and would not be subject to

11 the releases, is that your testimony?

12 A.   That's correct.

13 Q.   The liquidating trust is going to receive assets,

14 including litigation, isn't that right?

15 A.   Yes.

16 Q.   And the lawsuits in the liquidating trust could take

17 months, or even years, to resolve, couldn't they?

18 A.   They could.  It depends on the nature of the litigations.

19 I mean --

20 Q.   Until that's done, there won't -- it won't be possible to

21 determine finally, one way or the other, whether or not

22 preferred shareholder are going to receive a distribution,

23 isn't that right?

24 A.   Well, until such time as the claims in front of the

25 preferred are dealt with, or to the extent that the recoveries
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1 are realized on those litigations, to which you refer, I think

2 that that's generally right.

3 Q.   So under your understanding of the deemed consent

4 provisions, a preferred shareholder who is waiting to find out

5 how that litigation turned out, waiting to find out if they

6 were going to receive any monetary recovery, at that point,

7 they wouldn't know one way or the other, whether these release

8 provisions applied to them.  Is that your understanding of how

9 this works?

10          MR. STROCHAK:  Objection, Your Honor.  Calls for

11 speculation.

12          THE COURT:  Overruled.

13 A.   I'm sorry, can you repeat the question?

14 BY MR. SARGENT:

15 Q.   Yeah.  My question is, that your understanding of how this

16 works, based on the testimony you've just given, is that a

17 preferred shareholder, who has an interest in the litigation

18 trust, waiting for several years for the litigation in that

19 trust -- liquidating trust, excuse me.  For the litigation in

20 that truest to resolve itself, during that period while the

21 preferred shareholder is waiting to find out if he's going to

22 recover anything, or she's going to recover anything, that

23 shareholder wouldn't know one way or the other, whether they're

24 subject to the releases in this provision.  Because they

25 haven't received anything yet.  But they might.  Correct?
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1 A.   It seems to me that until such time as the litigations are

2 resolved, you are correct.  You wouldn't know whether you're

3 receiving anything.  But again, I'm not aware that under the

4 terms of the plan, as I just -- as we've been talking about

5 them, that they're providing them a release.  So I'm not sure I

6 understand that they would be precluded from doing anything in

7 the interim period.

8 Q.   Preferred shareholders receive a ballot, correct?

9 A.   I don't recall that preferred shareholder's received a

10 ballot, actually.

11 Q.   That's okay.

12      Let's discover another exhibit for a second.  The second

13 modification of a plan, Exhibit 5.  It's in the same binder, I

14 think.

15      I'd like you to turn to Item 7, which starts on page 3 and

16 runs for several pages.  We're not going to read the whole

17 thing.

18 A.   I'm sorry, I turned to the wrong document.  Can you say

19 again?

20 Q.   Sure, I'm sorry.  It should be Exhibit 5.  Is that the

21 second modification of the plan?

22 A.   Yes, but I'm sorry, I didn't hear which page you were

23 referring to.

24 Q.   Sure.  3 -- Item 7, which I think starts on page 3.

25 A.   Yes.  Let's see, I must have cut it off.
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1 Q.   And this is the provision, 43.6, is it not, that you

2 mentioned in your declaration that we discussed just a few

3 minutes ago, is that right?

4 A.   That's correct.

5 Q.   And this is a provision for global third-party releases?

6 See that?  Isn't that right?

7 A.   I see it.

8 Q.   And it's for -- covers all holders with claims, correct?

9 A.   It says, releases by holders of claims.

10 Q.   You've reviewed this provision before?

11 A.   I have.

12 Q.   You considered it when making the determination if the

13 scope of the releases is fair and reasonable, correct?

14 A.   Concurrently with the filing of my declaration, we filed

15 this, and so it was taken into consideration, in terms of the

16 fairness, yes.

17 Q.   And this is -- this reflects some of the modifications

18 that you mentioned before, that were intended to re -- avoid

19 releases of parties who had not consented, and some of the

20 other issues that have been raised by objectors, correct?

21 A.   Correct.

22 Q.   Let's turn the page.  I just want to ask you about one

23 provision in this release, right now.

24      If you look a little more than halfway down the column,

25 there's a series of provided howevers.  Do you see them?
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1 A.   Yes, sir.

2 Q.    I'm wanted to ask you about the first one.  I'll just

3 read it into the record.

4      "Provided however that each entity that has submitted a

5 ballot may elect by checking or not checking, as the case may

6 be, the appropriate box on its ballot, not to grant the

7 releases set forth in Section 43.6, in which case, such non-

8 granting entities shall not receive a distribution pursuant to

9 the plan."

10      Do you see where I'm reading?

11 A.   I do.

12 Q.   And do you understand that to mean that an equity holder

13 who chooses to not consent to the releases, is not entitled to

14 receive anything under the plan?

15 A.   That's my understanding.

16 Q.   This is an equity holder who would be receiving a ballot,

17 correct?

18 A.   Correct.

19 Q.   That would be a preferred equity holder, wouldn't it?

20 A.   That is correct.

21 Q.   And so the choice that the preferred equity holder is

22 given, at this point, when they're sent the ballot, is to

23 either consent to these releases, and then hope for a recovery

24 in the future from the liquidating trust, or not consent to the

25 releases, give up any chance of recovery from the estate, and
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1 continue to pursue share -- the class actions or other

2 proceedings that might be out there, that otherwise would be

3 released by this provision, isn't that the choice that's being

4 offered?

5 A.   Well, I think that the choices being offered for the

6 holder of the claim can make a determination whether it wants

7 to pursue the litigation that underlies its claim, or to

8 receive the distribution from the estate.  That's the choice

9 that they're being asked to make.

10 Q.   Thank you.

11      There are four separate injunction provisions.  Four

12 separate injunction provisions in this proposed plan that would

13 apply to shareholders, isn't that right?

14 A.   If you want to point me to the specific provisions that

15 you have in mind?

16 Q.   Sure, we can go through them.  You didn't count them, I

17 guess, when you were determining the reasonableness.

18      We can start on page 83 of the plan.

19          MR. STROCHAK:  Objection to counsel's comment, Your

20 Honor.

21          MR. SARGENT:  I'm sorry?

22          THE COURT:  Sustained.

23          MR. STROCHAK:  Thank you.

24          THE COURT:  Try not to argue.

25          MR. SARGENT:  Oh, I'm sorry.
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1 BY MR. SARGENT:

2 Q.   Are you on page 83?

3 A.   I am.

4 Q.   And you see its Article 18, miscellaneous provisions?

5 A.   Yes, sir.

6 Q.   That's the Article that contains the release and

7 injunction provisions of the plan, isn't it?

8 A.   Correct.

9 Q.   Let me look back a little bit.

10      The first one here, 43.2, that's discharge and release of

11 claims, and determination of equity interests.  This provision

12 is a release -- that's a release by equity and others, correct?

13 A.   That is correct.

14 Q.   It runs down that page -- if you turn it over, down this

15 page, to here, correct?  Towards the bottom of page 84?  And

16 then we get another Section, 43.3, correct?

17 A.   Correct.

18 Q.   And that's the first injunction, injunction on claims.

19 Correct?

20 A.   That is the provision that you're pointing to, 43.3.

21 Q.   This is an injunction that applies to shareholders, isn't

22 it?

23 A.   If you'll give me a moment, I'll take a quick look here.

24 Q.   Okay.

25 A.   Yes.  It picks up equity interests, yes.
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1 Q.   Yes, among others, I think.

2 A.   Yes.

3 Q.   It runs there, down most of the next page, page 85, to

4 Section 43.4, integral to plan -- that's not an injunction.

5 43.5, we have another releases section -- that's releases by

6 the debtors, correct?

7 A.   Correct.

8 Q.   Page 86, the next page, that release carries over to here,

9 and then we have releases by holders of claims and equity

10 interest.  That's another release that applies to equity,

11 correct?

12 A.   That's correct.

13 Q.   And that runs down -- I'm not doing a very good job here

14 in the ELMO -- from about a quarter of the way down page 86,

15 down to the bottom, and about halfway down page 87, correct?

16 A.   Okay.

17 Q.   Is that correct?

18 A.   That is correct.

19          MR. STROCHAK:  Your Honor, is it necessary -- I'm

20 sorry.  Is it necessary for the witness to testify about how

21 many pages the document contains?

22          MR. SARGENT:  I'll go as quickly as I can, Your Honor.

23          THE COURT:  Okay.

24          MR. SARGENT:  It is pretty remarkable.  Four

25 injunctions --
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1          THE COURT:  Well, save it for argument.

2          MR. SARGENT:  Fair enough.

3 BY MR. SARGENT:

4 Q.   Let's move on.

5      I do have one question about one of the injunctions.

6 Could you turn to page 89 in the plan, please?

7      Are you on page 89?

8 A.   I am.

9 Q.   You see the provision there, 43.12, supplemental

10 injunction?

11 A.   Yes, sir.

12 Q.   So take my word for it, but if we counted out -- this

13 would be the fourth injunction in the plan.  Do you agree that

14 this one also applies to shareholders?

15 A.   Well, I agree that it's intended to -- it reads -- to pick

16 up to equity holders.  But again, to the extent that we are --

17 or the equity holders aren't receiving distributions, I -- you

18 know, the scope of this will ultimately get determined by the

19 court.

20 Q.   Well, I want to know what your understanding of the scope

21 of this is, Mr. Smith.  Is your understanding of the scope of

22 this that this injunction has no application to equity holders

23 who are not receiving a distribution?

24 A.   If you'll just give me one more moment, please?

25 Q.   Take your time.
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1 A.   And sir, can you ask your question again, please?

2 Q.   Does this injunction apply to shareholders who are not

3 receiving a distribution under the plan?

4 A.   I -- as I've said, I think the principle is that the -- to

5 the extent you're not receiving a distribution, you're not

6 providing a release, whether or not the injunction is intended

7 or picks up the equity holders, I'm not sure.

8 Q.   So when you -- when you prepared your testimony, did

9 this -- these release and injunction provisions were fair and

10 reasonable, you didn't have an understanding, one way or the

11 other, whether shareholders who aren't receiving something

12 under the plan might be enjoined by injunction provisions?  You

13 just didn't know the answer to that?

14 A.   No sir, that's not what I'm saying.  I'm saying that taken

15 in their entirety, the releases as a package are fair and

16 reasonable.  Ultimately, again, as I've said, Your Honor will

17 take into account the scope of the releases and the injunction.

18 Q.   Wait.  But the debtor is act -- submitted provisions for

19 her and asked her to sign them, correct?

20 A.   That is correct.

21 Q.   And you've testified that you've reviewed those, and

22 determined that they're fair and reasonable, correct?

23 A.   That is correct.

24 Q.   And I'm asking you about one of them now.  And my question

25 is, does this one apply to shareholders who have not consented?
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1 A.   I just don't see that it applies to the equity holder, to

2 the extent that they haven't received the distribution.

3 Q.   Do you see any specific provision in this plan that

4 excludes equity holders?

5          MR. STROCHAK:  Objection, Your Honor.  The witness has

6 given his understanding.

7          THE COURT:  Overruled.

8 A.   I'm sorry.  I'm not sure I've heard your question

9 correctly.

10 BY MR. SARGENT:

11 Q.   Do you see any specific provision in the plan that you can

12 point the Court to, that indicates that equity holders who are

13 not receiving a distribution, or who have not consented, would

14 not be enjoined by this provision?

15 A.   I'm still sort of struggling.  Are you asking, am I able

16 to point to a specific provision?

17 Q.   You know, the language in this Section, 43.12 supplemental

18 injunction, which runs down near the bottom of the page 89,

19 anywhere in there?

20 A.   I'm not able to point to any specific language at this

21 time.  I -- I'm sorry, it's a long provision, and if you're

22 willing to give me a moment, I can reread it.

23 Q.   I'm going to withdraw the question.  I want to move on.

24 Okay?  This is -- well, I'll withdraw the question.

25      I want to turn your attention to the second amendment to
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1 the plan.  This is Exhibit 5.  We looked at this once before.

2 A.   I'm sorry, which Exhibit is it?

3 Q.   Exhibit 5.  It's the second modification of the plan.

4 A.   Okay.

5 Q.   Could you please turn back to page 3, Section 43.6,

6 releases by holders of claims?

7 A.   I'm there.

8 Q.   Okay.  Would you just look at this provision in connection

9 with the opt out issue, but just to confirm, this is one of the

10 sections that describes releases applicable to equity holders,

11 correct?

12 A.   This is one of the releases that applies to holders of

13 claims, yes.

14 Q.   And this is the modified version, submitted on November

15 24th by the debtor to respond to the objections raised to the

16 original provision, correct?

17 A.   That's correct.

18 Q.   Let's read through some of this and see if we can follow

19 it.  Go about eight lines down on the first page here, at the

20 beginning -- starts "each entity that has held, currently

21 holds, or may hold a released claim."  Now, that's the party

22 that's giving a release, correct?

23 A.   That's correct.

24 Q.   And we'll go down just a bit.  "Shall be deemed to have,

25 and hereby does, irrevocably and unconditionally, fully,
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1 finally and forever, waive, release, acquit and discharge each

2 and all of the released parties from any and all released

3 claims."

4      Do you see where I'm reading?

5 A.   Yes sir.

6 Q.   And that's the operative -- part of the operative language

7 of the release, isn't that correct?

8 A.   That's correct.

9 Q.   Now, the scope of this release is determined, in part, by

10 the defined term here "released parties" --

11 A.   That's correct.

12 Q.   -- correct?  That's a term that's defined in the plan,

13 right?

14 A.   I believe so.

15 Q.   I think if you turn back to the plan and go to page 20,

16 you'll see that definition.  Let's do that.

17      The top of page 20.  I think it's definition 1.160?

18 A.   Yes, sir.

19 Q.   And so the released parties includes the debtor, WMI; it

20 includes JPNC; it includes all the settlement note holders; it

21 includes the FDIC; it includes the FDIC corporate -- see that?

22 A.   I do.

23 Q.   Those are the released parties.  It also includes the

24 released parties, related persons.  Isn't that correct?

25 A.   That's correct.

Page 120

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400



WASHINGTON MUTUAL, INC., et al.

1 Q.   And that's another defined term, right?

2 A.   That is correct.

3 Q.   Will you turn back a page, I think, to page 19, related

4 persons.  Is -- these are more people that are being released,

5 correct?

6 A.   Yes, sir.

7 Q.   And with respect to any entity that includes such

8 predecessors, successors and assigned, and their respective

9 present and former affiliates, each of their respective and

10 current former members, partners, equity holders, officers,

11 directors, employees, managers, shareholders, partners,

12 financial advisors, attorneys, accountants, investment bankers,

13 consultants, agents and professionals.

14      Those are additional people granting releases -- being

15 released.  Isn't that correct?

16 A.   That is correct.

17 Q.   Okay.

18      Now, if you would, bear with me.  We go back --

19 A.   Although -- excuse me.

20 Q.   Let's go back to the original provision that we were

21 looking at before, in the second amended -- second amendment.

22 Okay?  Are you with me?

23 A.   Yes.

24 Q.   And I want to turn to page -- we looked earlier at this

25 provided however clause about the opt outs, correct?
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1 A.   Yes, sir.

2 Q.   And these provided clauses are some of the modifications,

3 I think, that were introduced in this version of the plan.  Do

4 you recall that?

5 A.   Yes, sir.

6 Q.   And if we go down, one of them relates to the definition

7 of these released parties.  That's the -- I think the second to

8 last provided further clause -- right down here, isn't that

9 right?

10 A.   Yes.

11 Q.   And it says, in this situation, provided that,

12 notwithstanding the foregoing, solely for purposes of this

13 Section, 43.6a, released parties shall not include related

14 persons, other than one; related persons of the JPNC entities,

15 two; officers or directors of the debtors during the period

16 from the petition date up to and including the effective date,

17 and three; the debtors respective present affiliates.

18      Do you see that?

19 A.   I do.

20 Q.   So the second -- I'm interested in the second of these

21 carve-outs.  The carve-out for officers and directors.  Can you

22 look at that for a second?  It's little roman numeral ii?

23      Now in the context of this provided further clause, as I

24 understand it, what this means is that related part -- released

25 parties does include officers and directors that have served
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1 since the filing of the petition, is that correct?

2 A.   That is correct.

3 Q.   That would include you, would it not, Mr. Smith?

4 A.   It would.

5 Q.    And so, when you testified that this if air and

6 reasonable, you knew that you were a person being released

7 under this provision, correct?

8 A.   It's my understanding that I would be receiving a release,

9 either under this provision or the exculpation provision.

10 Q.   And you're being carved-out -- your position, along with

11 all the other officers and directors of Washington Mutual, who

12 serve post-petition, are being carved-out of this released

13 parties exception.  It's the exception to the exception, if I

14 may.  Is that right?

15          MR. STROCHAK:  Objection.  Asked and answered.

16          MR. SARGENT:  We can move on.  I'll withdraw.

17 BY MR. SARGENT:

18 Q.   This provision indicates, doesn't it, that the post-

19 petition officers and directors would be released from all

20 claims that are -- relate to both post-petition conduct and

21 pre-petition conduct, doesn't it?

22 A.   I'm not sure I see where the pre-petition conduct is

23 picked up in this Roman numeral that you were talking -- that

24 you've been referring to.

25 Q.   Oh, I guess that what I asked you is, is it your
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1 understanding, when you read this and determined it was fair

2 and reasonable, that this is a release only applicable to

3 claims traceable to post-petition conduct?  Was that your

4 understanding?

5 A.   My understanding was that the scope of this release was

6 initially broader than it is now.  We've carved it back

7 significantly, and that as currently drafted, it relates to the

8 petition date, up to and including the effective date as

9 described here.

10 Q.   Is it your understanding, Mr. Smith, that this

11 carve-out -- this release, effectively, of the officers and

12 directors who've served post petition -- is it your

13 understanding that that release applies to claims tracing to

14 their pre-petition conduct?

15 A.   I guess I'm struggling with your question.  You've pointed

16 me to a specific roman here, and I'm trying to -- I'm reading

17 the same words that you're reading.

18 Q.   Yeah, and as I read them, officers and directors of the

19 debtors during the -- who've served during the period from the

20 petition date, up to and including the effective date, would be

21 released from all claims -- at least those identified in this

22 larger Section, 43.2 --

23 A.   To the extent that the person, or entity receiving, or

24 entitled to receive a distribution under the plan, opts not to

25 grant the release and to pursue those claims, then my
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1 understanding is they will be free to do so.  That's my

2 understanding.

3 Q.   So your understanding is that this particular roman ad

4 does not release liability for pre-petition conduct, by

5 officers and directors of Washington Mutual?

6          MR. STROCHAK:  Objection, that's -- mischaracterizes

7 testimony.

8          THE COURT:  Sustained.  You have to ask him again.

9 BY MR. SARGENT:

10 Q.   I'll ask you to explain -- I'm sorry, I must have

11 misunderstood what you said.  I'd asked you to explain what

12 Romanette (ii) -- your understanding of Romanette (ii)?

13 A.   It's solely for purposes of the Section 43.6, which is the

14 release is being granted by third parties, that the release

15 parties generally are not picked up.  To the extent that they

16 are picked up, Romanette (ii) includes officers and directors

17 of the debtor from the petition date through the effective

18 date.

19 Q.   Yeah.  My question relates, not so much to the party, but

20 to the nature of the claim.  Are they released for actions that

21 relate to pre-petition conduct, or only for actions that relate

22 to post-petition conduct?

23 A.   And what I'm struggling with is, the language reads very

24 clearly -- at least in this particular Romanette, that it is

25 for the period from the petition date up to and including the
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1 effective date.  The releases, in their entirety, if you look

2 at what the debtors are releasing, or you look at 43.6 in its

3 entirety -- I have to go back and trace through, and I'm sorry

4 I'm not recalling right now, but in terms of the pre-petition

5 period -- the guiding principle is that if you're not receiving

6 a distribution under the plan, you are not providing a release.

7 I think that's fairly clear.

8 Q.   Let's assume that someone is -- the preferred shareholder,

9 receiving a distribution has not opted out of this release.  So

10 this release applies to that preferred shareholder, are you

11 with me?

12 A.   I'm sorry, say again?

13 Q.   Preferred shareholder, has not opted out of this release.

14 This release covers that shareholder, correct?

15 A.   Yes, that would be correct.

16 Q.   And let's assume that that shareholder's named a plaintiff

17 in a securities class action -- this isn't a hypothetical

18 question, is it?  I mean, there are securities class actions

19 being brought against Washington Mutual's officers and

20 directors for actions they took pre-petition, isn't that right?

21 You know that?

22 A.   That is correct.

23 Q.   Would that -- would such a claim be released under this

24 provision, in your understanding of this release or not?

25 A.   I don't believe that the pre-petition conduct would be
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1 released under the terms of this release.

2 Q.   So when you determined that this release was fair and

3 reasonable, that was your understanding of its intent?

4 A.   I would say that, in determining to provide the -- or in

5 connection with reviewing the language related to 43.6 and the

6 modification, the idea was that we intended to provide for a

7 consensual release, based on the objections that we had

8 received.  And that informed the decision to -- the decision to

9 enter into and provide for the supplemental -- or the plan

10 modification that you see here.

11      Again, the understanding that I have is that ultimately

12 the scope of these releases are going to be determined by Her

13 Honor, and to the -- but the guiding principle that I've

14 outlined a couple of times, which is if you're not receiving a

15 distribution under the plan, you're not providing a release.

16 Q.   Yeah.  I'm sorry, Mr. Smith.  I know we've covered the

17 consent issue a number of times.  I want you to assume that

18 this pers -- that the plaintiff I'm discussing has consented,

19 and that this release, therefore, applies to them.

20      I also know the Court is ultimately going to determine the

21 scope of these releases, not any of the parties.  But I want to

22 know your understanding of what your employer has asked this

23 Court to do, when you prepared your testimony that this was

24 fair and reasonable.

25      Is your understanding that this release would release
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1 officers and directors from misconduct -- alleged misconduct

2 that occurred prior to the filing of the bankruptcy petition?

3 Yes or no?

4 A.   No, it's not my understanding that that would provide that

5 release.

6 Q.   Thank you.

7      Let's turn to the back of the plan, Exhibit 3, page 83,

8 Section 43.2.

9 A.   I'm sorry, say again?

10 Q.   It's Exhibit 3 of the plan, page 83, Section 43.2.

11      This provision -- are you with me on that page yet?

12 A.   Yes I am.

13 Q.   This provision, and actually, we've already discussed it

14 briefly, describes at least some of the releases granted by

15 claimants including equity, isn't that right?

16 A.   That's correct.

17 Q.   And 42a requires -- discusses releases equities granting -

18 - in favor of the debtor, correct?

19 A.   Yes.

20 Q.   And 42b describes releases that claimants are -- that

21 claimants are going to grant in favor of certain third parties,

22 correct?  The released parties?

23 A.   I'm sorry, can you repeat your question?

24 Q.   42 -- 43.2b describes releases that are granted in favor

25 of third parties -- the defined released parties.  It's right
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1 here on the second line.

2 A.   Yes, I'm sorry, I was just -- the all entities shall be

3 precluded from asserting against any and each of the release

4 parties.  Yes.

5 Q.   And this is -- I don't want to mislead you.  This is the

6 original plan, and this provision was modified in a couple of

7 sentences in your 1124 modification.  Do you remember that?

8 A.   I believe so, but I'd have to go back and take another

9 look at the plan modification.

10 Q.   Take another look.  Exhibit 5, I think its Item number 5

11 on page 3 of Exhibit 5 shows the modifications for this --

12          MR. STROCHAK:  Your Honor, could I just ask that

13 counsel use the current version of the plan that's before the

14 Court?  I think with the modifications, we've got a variety of

15 different language floating around, and I know it's hard for me

16 to follow, and I suspect it may be for the witness as well.

17          MR. SARGENT:  It is difficult.  Unfortunately we don't

18 have a current version of the plan.  We only have the original

19 version and then the modifications, which describe where

20 certain words are interlineated into the original language.  We

21 asked counsel for a copy of the --

22          THE COURT:  well, all right.

23          MR. SARGENT:  -- clean, final plan.

24          THE COURT:  I've overruling the objection.  He can

25 proceed as he is.
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1          MR. STROCHAK:  Thank you, Your Honor.

2          MR. SARGENT:  Thank you.

3 BY MR. SARGENT:

4 Q.   There were changes into the first sentence and the second

5 sentence of Paragraph B, isn't that right?  It's in Item number

6 5?

7 A.   That is correct.

8 Q.   And there's no change to this third sentence in Paragraph

9 B, isn't that right?

10 A.   I'm sorry, I'm flipping back and forth here.

11 Q.   Yeah, it's difficult.  Take your time.

12 A.   In which sentence are you referring to now?

13 Q.   Well, the third sentence to be specific, begins -- it's

14 towards the bottom of the paragraph.  The first two sentences

15 are quite long.  The third one begins "as of the effective

16 date, and in consideration", you see where I'm reading?  It's

17 down about five lines from the bottom?

18 A.   Yes.

19 Q.   And there's no modification to that sentence, in this

20 second modification to the plan, is there?

21 A.   That is correct.

22 Q.   Well -- let's just read that into the record.

23      "As of the effective date, and in consideration for the

24 value provided under the global settlement agreement to

25 effectuate the plan, each holder of a claim or equity interest
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1 in any class under this plan shall be, and hereby is, deemed to

2 release and forever waive and discharge as against any and all

3 of the related parties and their respective assets, property

4 and estates, all such claims and equity interests."

5      Do you see that?

6 A.   I do.

7 Q.   That's a release granted by any holder of a claim or

8 equity interest, isn't it?

9 A.   I'm sorry, can you repeat your question?

10 Q.   I said that's a release of a claim or interest by an

11 equity holder, is it not?

12 A.   Well, it's a holder on equity interest --

13 Q.   Or a claim.

14 A.   -- or a claim.

15 Q.   It's a release of the released parties, the defined term,

16 isn't that right?

17 A.   I'm sorry, can you repeat?

18 Q.   It's a release of the released parties, which is a defined

19 term that we've already looked at, isn't that right?

20 A.   That is correct.  This covers released parties, as set

21 forth in the provision.

22 Q.   And the released parties includes JPMorgan Chase, does it

23 not?

24 A.   It does.

25 Q.   So this should be a release that equity holders are
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1 granting of JPMC, wouldn't it?

2 A.   In its current form, it would appear to do so.

3      Unfortunately it -- go ahead.

4 Q.   In its current form, it would appear to do so.  It is --

5 in other words, yes.  It is a release of JPMC by equity

6 holders, isn't it?

7 A.   That is correct.

8 Q.   There was a lot of talk -- I think you were here last

9 week.  There was talk from some of the lawyers, one of the

10 witnesses, that claims that shareholders -- or the claims

11 against JPMC are not being released in this provision.  Do you

12 remember that testimony?

13          MR. STROCHAK:  Objection, Your Honor.  It's a defined

14 term.

15          THE COURT:  Sustained.

16          MR. STROCHAK:  It's a defined term claim.

17          THE COURT:  Well, sustained.  We're getting into

18 argument, so.

19 BY MR. SARGENT:

20 Q.   Would you agree, Mr. Smith, that the claims being asserted

21 in the Texas litigation, by the Texas plaintiffs, would be

22 released by the literal terms of this provision?

23 A.   I don't agree with that.

24 Q.   Why not?

25 A.   I believe that, and unfortunately it's not occurring -- or
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1 I'm not recalling the specific provision as we sit here,

2 unfortunately, but I've -- I believe that we've made

3 representations to the Court, and in fact that those claims are

4 not going to be released.

5 Q.   And just so those -- those representation, in your view,

6 override anything that's in the language that's actually been

7 offered to the Court, is that right?

8          MR. STROCHAK:  Objection, Your Honor.

9          THE COURT:  Overruled.  Is that his understanding?

10 A.   That is not my understanding.  I understand that

11 ultimately it will be subject to the confirmation order, or

12 such other documentation that's ultimately approved by the

13 Court.

14 BY MR. SARGENT:

15 Q.   Well, no.  But again, I'm asking you about your

16 understanding of the proposal that the debtor has made to the

17 Court.

18      Is it your understanding that no provision in this plan,

19 including this one, would release any claim by shareholders

20 against JPMorgan Chase?

21 A.   I'm sorry, can you repeat your question?

22 Q.   Is it your understanding that no provision in this claim,

23 in this proposed plan, would release a shareholders claim

24 against JPMorgan Chase?

25 A.   Well, a shareholder, to the extent that it's a common
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1 shareholder, wouldn't be receiving a ballot, and so is not

2 opting out or providing a release.  So -- I'm just sort of

3 struggling with what you're pointing to.

4 Q.   Well, I'm pointing to the language we just read right

5 there.  It doesn't say anything about an opt out or a ballot,

6 does it?

7 A.   Well, up above it says except as provided in the plan or

8 the confirmation order.

9 Q.   so there's -- in your view --

10 A.   To the extent that --

11 Q.   -- there's another provision in the plan?

12 A.   To the extent that the other provisions in the plan would

13 operate not to provide for the release that you're talking

14 about.  That would be my understanding that in fact it's not

15 being released.

16 Q.   I'm not following your logic.  If other provisions don't

17 release it, then this one doesn't release it either?  Is that

18 your understanding of what that means?

19 A.   No, what I'm saying is that at the top of the provision

20 that you're referring to, it says except as provided in the

21 plan or the confirmation order.  All entities shall be

22 precluded -- and then you go down, you know.

23 Q.   Let me ask you about one other provision, with regard to

24 the same claim.  Okay?

25      Can you go back to Exhibit 5, the second modification?

Page 134

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400



WASHINGTON MUTUAL, INC., et al.

1 A.   Sure.

2 Q.   And this was filed by the debtor on, again, November 24th,

3 correct?

4 A.   That is correct.

5 Q.   And this is the debtors' most recent statement to the

6 Court about what they want their releases to contain, correct?

7 A.   That is correct.

8 Q.   This -- just the new substituted paragraph, 43.2c -- do

9 you see where I'm pointing?  It's Item number 5 on -- about a

10 third of the way down page 3?

11 A.   I see the language.

12 Q.   My question for you, sir, is when you testified that these

13 release provisions were fair and reasonable, was it your

14 understanding that this provision would release claims by

15 shareholders against JPMC?

16 A.   That was not my understanding, that -- of the intention of

17 the modification.

18 Q.   So to be consistent with your understanding of what makes

19 this agreement fair and reasonable, or consistent with your

20 understanding of the content of this agreement, the Court could

21 add a clause that said that claims by shareholders against JPMC

22 are not being released under any provision in this contract.

23 Is that fair?

24          MR. STROCHAK:  Objection, Your Honor.

25          THE COURT:  Overrule.
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1 A.   I'm sorry.  What was your question?

2 BY MR. SARGENT:

3 Q.   In order to be consistent with the understanding that you

4 had of these provisions, when you prepared your testimony that

5 they were fair and reasonable, the Court could add a provision

6 that would say shareholders are not releasing any claims

7 against JPMC under the terms of these provisions -- that would

8 be consistent with your understanding of the agreement,

9 correct?

10 A.   My understanding of the agreement is that, to the extent

11 the Court were to determine that the, sort of, language that

12 you were just referencing was appropriate, that the Court could

13 do that.

14 Q.   Again, I'm sorry, Mr. Smith.  I'm asking you about your

15 understanding of the im -- of the significance of the language

16 that the debtor has submitted to the Court.

17      Is it your understanding, when you testified that this is

18 fair and reasonable, that that language would not be modified?

19 The impact of that language would not be modified if the Court

20 inserted a provision saying shareholders are not releasing any

21 claims against JPMC, under the terms of this plan?

22 A.   And I'm not sure I understand what the question is.

23          MR. STROCHAK:  Again, objection, Your Honor.  Just --

24 I just object to the use of the term claims, Your Honor.  I

25 mean, I think there's a lot of ambiguity there, whether it's a
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1 defined term claim, or whether it's a general term claim.  And

2 I think that's creating some ambiguity that I'm having trouble

3 sorting through.

4 Q.   I mean, litigation claims.  Does that help?

5 A.   I'm sorry.  What was your question?

6 Q.   I'm asking if the Court can insert a provision that none

7 of the -- made it clear that none of the releases in this plan

8 are applicable to release any litigation claim, by any

9 Washington Mutual shareholder, against JPMorgan Chase.  Would

10 that be consistent with your understanding of the meaning of

11 the release provisions in the plan?

12 A.   My understanding of the release provisions in the plan is

13 that to the extent the parties not getting a distribution are

14 not providing a release.  And to the extent that we need to

15 clarify that language, or any particular language, we can take

16 a look at that.

17      But again, the idea is that, if you're not receiving a

18 distribution, you're not providing a release.

19 Q.   So shareholders not receiving a distribution are not

20 providing a release of JPMC -- the Court can insert that into

21 the plan and still be consistent with your understanding of the

22 current proposal, correct?

23 A.   I'm not aware that the plan contemplates releases or is

24 intended to provide for releases by equity holders who aren't

25 receiving a distribution for any of the release parties.
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1 Q.   Would you see an exception in Section C here for equity

2 holders who do not receive a release?

3 A.   I don't, and again, perhaps this is some language that

4 needs to be clarified in that regard.

5 Q.   This is language that's included in your most recent

6 submission, that was intended to clarify this very issues, is

7 it not?

8 A.   And perhaps it requires further clarification.

9 Q.   Fair enough.

10      Let me ask you a few questions about the impact of the

11 release provisions on some other particular claims.

12      Turn back to the plan itself, if you like, and you may

13 need to look at the second modification for this -- I hope not.

14 Section 43.2b.

15      Would that bar a shareholders direct claim for a

16 securities fraud against an underwriter?

17 A.   I'm sorry, can you give me that once again?

18 Q.   Page 84 of the plan.

19 A.   Okay, I'm at page 83.

20 Q.   Okay.  Well, 84 is the --

21 A.   Oh, I'm sorry.

22 Q.   -- provision that I'm actually most interested in.  That's

23 okay.

24      43.2b. See that provision?  You're familiar with this

25 provision, correct?  We've already discussed it a few times.
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1 A.   Yes.

2 Q.   And you reviewed this as part of your determination that

3 the plan is fair and reasonable?

4 A.   Correct.

5 Q.   Would this provision release a direct claim by a

6 shareholder for securities fraud against an underwriter related

7 to Washington Mutual securities?

8 A.   The plan is not -- or does not intend to provide for the

9 sort of release that you were just describing, in terms of the

10 direct claim against the underwriter.

11 Q.   So if the Court wanted to clarify this by inserting a

12 comment to that effect, that would still be consistent with

13 your understanding, when you testified that it was fair and

14 reasonable, correct?

15 A.   That would be consistent, yes.

16 Q.   And that would be true, even for a share -- a preferred

17 shareholder who received a ballot and elected to opt into the

18 releases, correct?

19 A.   No.  Under that scenario, the preferred shareholder would

20 have received a distribution, and is going to have to make a

21 choice at that point.

22 Q.   Right.  And they choose to opt into the releases at that

23 point; this release becomes applicable to them under your

24 understanding, correct?

25 A.   That's correct.
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1 Q.   Would it release a claim by that shareholder -- a direct

2 claim, not a derivative claim for securities fraud against an

3 underwriter?

4 A.   Could you repeat your question, please?

5 Q.   Would this provision release a claim asserted by a

6 preferred shareholder who had opted into the release

7 provisions -- a claim that such a shareholder had asserted

8 against an underwriter related to the -- for securities fraud,

9 related to the sale of Washington Mutual Securities?

10 A.   If the preferred shareholder, who currently is not

11 anticipated to receive a recovery -- it's unclear to me that

12 that preferred shareholder would be providing -- or would be

13 releasing the sort of claim that you describe.

14 Q.   If you assume with me that the shareholder is opting into

15 this provision, and it is applicable, can you tell me then if

16 it's your understanding that this provision would release such

17 a claim?

18 A.   Under that scenario, the shareholder is determining to

19 provide for the release.

20 Q.   So the answer is yes?

21 A.   Yes.

22 Q.   Let me ask you about one other type of claim -- this is a

23 claim that's come up a few times in this litigation -- would be

24 antitrust claims against third parties.  One example was Banco

25 Santander.  Have you heard about those claims?
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1 A.   I have.

2 Q.   That would be based on Santander's alleged collusion with

3 JPMC in conjunction with the acquisition of the bank WMB,

4 correct?

5 A.   That's the nature of the claim that I've heard, yes.

6 Q.   And you were asking questions at your deposition about the

7 San -- potential Santander claim, do you remember that?

8 A.   I do.

9 Q.   At least at that point, when we were attempting to take

10 discovery about the intended scope of these releases, you

11 couldn't really answer the question, isn't that right?

12 A.   Well, I think what I did is I made a mistake during the

13 course of my deposition on that particular point, and after

14 that line of questioning, I believe that I corrected it during

15 the course of the deposition and in fact after the deposition

16 itself, we filed a correction.  So I -- I made a mistake and I

17 corrected it.

18 Q.   Yeah, I actually wanted to take a look at that, because

19 I'm a little confused about how it's supposed to work.

20      Your Honor, I'm afraid I need to go through a couple of

21 sections of the deposition to make it clear how this operates,

22 so I ask for a little bit of indulgence on this.

23      This is a transcript of your deposition, which was taken,

24 I believe, November 20th.  Does that sound right?

25 A.   That sounds right.
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1 Q.   Do you have a copy of the transcript?

2 A.   Do you want to point me to it?

3 Q.   I don't know if it's in our Exhibit binder.  Do we have an

4 extra copy, Frank?  A copy for the Court?

5          UNIDENTIFIED SPEAKER:  I have a copy you can use.

6          MR. SARGENT:  Thank you.  May I approach, Your Honor?

7          THE COURT:  You may.

8          MR. SARGENT:  Thank you.

9          THE COURT:  Thank you.

10 BY MR. SARGENT:

11 Q.   And you see here -- we're on page 260, and the question

12 was asked "Does Section 43.5 purport to release of potential

13 antitrust claims against Banco Santander?"

14      And your answer was that "43.5 speaks for itself."  And

15 the question was "Well, what does it say to itself on the

16 subject?"

17      And Mr. Strochak objected, "Seth, you have to work through

18 the definition.  There's a definition of the released parties,

19 I mean, the document talks -- speaks for itself."

20      And then you answered, consistent with your counsels'

21 instruction again "I think the document speaks for itself."

22      Do you remember that exchange?  Is that how you testified?

23 A.   I do.

24 Q.   Then what does it say?  And your answer was "What part of

25 it?"
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1      The question was "What does the document say with respect

2 to whether claims against Banco Santander will be released?"

3      And you testified "If you're asking me whether Section

4 43.5 specifically refers to antitrust, or bid rigging, or Banco

5 Santander, the answer is no.  Whether 43.5 would operate to

6 release a claim of the nature you described against Banco

7 Santander, I think the document speaks for itself."

8      Do you recall that?

9 A.   I do.

10 Q.   And then the question again was "Well, what's the answer?"

11      And the answer to that was "And whether or not it does, I

12 don't believe I'm required to reach a conclusion as to that

13 question while I'm sitting here."

14      Do you recall that?

15 A.   I do.

16 Q.   And could you reach a conclusion related to that question?

17 A.   Which question?

18 Q.   I'm just reading back from the transcript.

19 A.   Oh, I'm sorry.

20 Q.   Sorry.

21      "Whether I can or not, you know, the language speaks for

22 itself."

23      Do you recall that testimony?

24 A.   I do.

25 Q.   I've got a couple more excerpts here.  A few pages later,
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1 page 264, you were on the same subject.

2      "So you don't know whether releases -- it releases claims

3 against Banco Santander?"

4      "I will say that I don't know whether the language on the

5 paper that you have in front of you as well, operates to do

6 that or not.  The document speaks for itself."

7      Is that how you testified?

8 A.   It is.

9 Q.   (Indiscernible).  A few pages after that, page 268.

10      "Does Washington Mutual intend to release claims against

11 Banco Santander?"

12      "I don't know that the company has reached a conclusion on

13 that question.  I know that -- or I believe that -- and I may

14 be mistake that the -- well I'll leave it there because I may

15 be speculating."

16      Is that how you testified?

17 A.   It is, sir, but again, I correct that during the course of

18 the deposition after this line of questioning, and I also

19 corrected that particular answer, after the deposition had

20 concluded.

21 Q.   Okay, we'll go over that.

22 A.   So yeah, I made a mistake during the course of the

23 deposition, and I corrected it.

24 Q.   Yeah --

25 A.   It was not the company's intention to release the sort of
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1 claim that you're referring to.

2 Q.   Well, you didn't explain that to my colleague, Mr. Ard,

3 when he was asking you these questions that the deposition, and

4 we were seeking discovery into the scope of these, did you?

5          MR. STROCHAK:  Objection, Your Honor.  The question

6 has been asked and answered.  The witness made a mistake, he

7 acknowledged it.

8          THE COURT:  Sustained.

9 BY MR. SARGENT:

10 Q.   Well, let's go onto the -- one last question and answer.

11 This is the one I think at the end of the deposition you're

12 referring to.

13      You were asked "Do you have a view on whether Section

14 43 --"

15 A.   Page, please?

16 Q.   I'm sorry.  We're on page 273, near the bottom, line 19.

17      "Do you have a view whether 43.5 purports to release

18 antitrust claims against Banco Santander?

19      "Let me review the provision again."

20          MR. STROCHAK:  Objection, Your Honor.  It's the same

21 thing.

22          THE COURT:  Well, let me see it.  Overruled.

23          MR. SARGENT:  No, wait.  I mean, he said that he's

24 corrected it at the end of the deposition and I --

25          THE COURT:  Well, all right.
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1          MR. SARGENT:  Sorry.

2          THE COURT:  Overruled.

3          MR. SARGENT:  I'm sorry.

4 BY MR. SARGENT:

5 Q.   "Without expressing a legal conclusion, it's unclear to me

6 that the claim that you're referring to, would in fact be

7 released as part of the plan."

8      Is that how you testified?

9 A.   It is.

10 Q.   And is -- and then you said "But again, I've just been

11 doing this, and it's the end of the day, and I apologize, I'm

12 just a little tired, I didn't want to leave that out and be

13 accused of being misleading."

14      Is there anything further on this page before the

15 conclusion of the deposition that you see, that provides more

16 information -- the attorney taking the deposition about the

17 Banco Santander claim, and what you knew about it?

18 A.   If you look back, I guess, I -- I'm sorry, I believe

19 that -- in the course of the deposition, we discussed, or Mr.

20 Ard, your colleague discussed a few times, whether we were

21 intending to release claims against both Bank of -- against

22 Banco Santander and certain others, and I thought that during

23 the course of the -- the course of the deposition, that I'd

24 corrected that, and that was certainly my intention to correct

25 it.  It was not the company's intention to release the sort of
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1 antitrust or bid rigging claims to which you refer.

2 Q.   But we don't see that in your testimony -- at least not

3 the sections that I've looked at, isn't that right?

4 A.   Okay, and again, I made a mistake, and I think I've

5 corrected it.  It was not the company's intention to release

6 the sort of claims that you are referring to.

7 Q.   But we weren't told that at the deposition, were we?

8          MR. STROCHAK:  Objection, Your Honor.

9          THE COURT:  Sustained.

10 BY MR. SARGENT:

11 Q.   Here's the correction that you talked about, isn't that

12 right?

13 A.   This is --

14 Q.   And errata sheet from the 11/22 deposition of Charles

15 Smith.  Do you recognize this?

16 A.   I do.

17 Q.   Is that your signature?

18 A.   It is.

19 Q.   And here's the change.  It's -- the site is on page 268,

20 line 7, correct?  And it's this portion of the deposition.

21      And your testimony was "I don't know that the company has

22 reached a conclusion on that question."

23      And your change is so that it now reads "I do know that

24 the company has reached a conclusion on that question."

25      Is that the change?
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1 A.   That is correct.  And I guess I would sort of add that --

2 and to the extent that the company certainly did not intend to

3 release the sort of provision, or claims that you're referring

4 to, and in fact we'd worked with the creditors committee to

5 preserve the sorts of claims that you're referring to.

6      So again, I believe that I've corrected -- I thought I was

7 correcting the testimony during the deposition.  I certainly

8 testified here today that it was not the company's intention to

9 rel -- to provide for the sort of release that you're

10 describing, and in fact would just remind you that we have

11 worked with the creditors committee to preserve exactly those

12 sorts of claims.

13 Q.   Okay.  Thank you.   We'll move on.

14      Mr. Smith, when you were evaluating the fairness of these

15 release provisions, did you consider their impact on a

16 derivative claim?

17 A.   Well, to the extent that we looked at the scope of the

18 releases, I don't recall a specific discussion with regard to

19 derivative claims, but I could be mistaken.

20 Q.   I'm actually asking more about the analysis you performed

21 in order to come to your conclusion that they were fair and

22 reasonable.

23      When you were considering the fairness and the

24 reasonableness of these provisions, did you consider whether or

25 not, or how they would apply to a derivative claim being
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1 asserted by a shareholder?

2 A.   Well, to the extent that the derivative claim was being

3 asserted by a shareholder, the shareholder, as I understand it

4 again as we discussed previously, is not to the ext -- not

5 getting the distribution, is not providing the release, and so

6 I'm not sure how it -- the release provisions, in that regard

7 would be unfair to the shareholder.

8 Q.   My question wasn't whether or not it would be unfair, I

9 guess, just whether or not you understood how they would apply?

10      A derivative claim is a claim that's being asserted by a

11 shareholder on behalf of the entity itself, isn't that right?

12 A.   That's my general understanding of derivative claims, yes.

13 Q.   And so, one question I have for you is, whether the

14 release provisions that the debtor is offering in the plan

15 would apply to release -- a derivative claim being asserted by

16 a shareholder.  Is that your understanding?

17 A.   I'm sorry, if you could give me a specific example?

18 Q.   Sure.  A shareholder has brought a claim against a member

19 of the board of directors for breach of fiduciary duty.  That's

20 a derivative claim, typically, isn't that right?

21 A.   That is typically a derivative claim, yes.

22 Q.   That's because the fiduciary duty runs from the board

23 member to the company, correct?

24 A.   Correct.

25 Q.   And its shareholder is asserting a claim for that breach
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1 on behalf of the company, correct?

2 A.   That is correct.

3 Q.   And my question for you is, is it -- are there releases in

4 there that release claims by the debtor, which would, as a

5 result, release claims being asserted derivatively by

6 shareholders?

7      Did you consider that question when you analyzed the

8 fairness of these provisions, sir?

9 A.   I don't recall taking that specific question into

10 consideration, no.

11 Q.   Let's move off the releases for just a moment.

12      You're aware of a dispute in this bankruptcy -- in the

13 parties over the ownership of a multi-billion dollar tax

14 credit, isn't that right?

15 A.   I'm generally aware, yes, of the dispute over the tax

16 refunds.

17 Q.   That's one of the issues that was resolved in the global

18 settlement?

19 A.   That is correct.

20 Q.   You were here in the room when Mr. Kosturos testified that

21 the issue is -- was resolved without input from Quinn Emanuel

22 Urquhart & Sullivan weren't you?

23 A.   I don't recall Mr. Kosturos' testifying in that regard.

24 Q.   I've got a copy of the transcript here.  Just a second.

25 This is a rough transcript of the trial from Thursday.  We're
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1 on page 149.

2      "Q:  It is true that to this day you still have not

3 completed an analysis of the tax refund claim, correct?

4      A:  In my deposition I stated that we have not completed

5 it, but what we have done, a significant amount of work as it

6 relates to the tax refunds.  What I was referring to in the

7 deposition that wasn't complete was really a kind of tying out

8 of the debits and credits to flow back and forth between WMI

9 and WMB."

10      I'm going to skip on down ahead.

11      "You did testify in the deposition that the analysis has

12 not been completed, correct?"

13      "I did.

14      "Analysis that you undertook about the value of that claim

15 was done with an analysis in support of counsel, correct?

16      "I believe that most, if not all of that analysis was

17 completed by the A&M tax department as well as the WMI tax

18 department.   And then we would do that analysis on our own

19 and" -- Sorry, it's a rough transcript so some of these words

20 aren't transcribed exactly correctly.

21          "The tension ensues, arose out of that, we would be

22 thinking about -- then we would discuss that sometimes with

23 counsel."

24 Q.   Skip on ahead.  Here's the question and answer I really

25 wanted to ask you about.
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1 "Q.  Again, without getting into the substance, Weil and Quinn

2 both undertook analysis about the worth of the tax refund

3 claim, correct?"

4 Q.   And his answer was --

5 "A.  I would say all of that analysis was completed by the

6 financial team and relied upon by the finance team."

7 Q.   Do you recall that testimony by Mr. Kosturos?

8 A.   Again, I don't recall the specific testimony.  I don't

9 recall whether I was in the room but it appears to be part of

10 the transcript.

11 Q.   Well that testimony's not correct, is it?

12 A.   I don't know -- understand your question.

13 Q.   His testimony's not accurate.  You know that Quinn and, at

14 least Quinn, if not Quinn and Weil, did provide analysis of the

15 tax claims, don't you?

16 A.   I know that we certainly consulted with counsel on various

17 aspects of the settlement, including the entitlement to the tax

18 refunds.  I'm not sure that what I just said conflicts with Mr.

19 Kosturos' testimony.

20 Q.   So you agree that -- and you acknowledge that there was

21 analysis of the tax claims performed by -- at least by Quinn

22 Emanuel, by counsel to the debtors, correct?

23 A.   I certainly acknowledge that the debtor consulted with

24 counsel on a number of topics.  I think I would say, though, is

25 that to the extent that we're here to assess the reasonableness
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1 of the settlement, I think that we're not putting that

2 privileged advice at issue.  What we're trying to do is create

3 a framework for the Court to determine that based on the public

4 positions taken by the various parties in the litigations, that

5 based on the position taken by JPMorgan or the FDIC, wherein

6 they, in their papers, argue that they're entitled to all of

7 those tax refunds, that we have taken a position that says that

8 we're entitled to those tax refunds.  And that the Court, based

9 on the range of recoveries reflected between those varying

10 positions, is able to determine that the settlement and the

11 allocation of tax refunds, based on those objective criteria

12 and the positions taken by the parties, is in fact reasonable.

13      I don't think that we are saying that we didn't rely on

14 counsel.  I think that what we're saying is that we're not

15 putting that advice at issue.

16 Q.   So just to be clear, you did -- you are acknowledging you

17 relied on counsel's advice in determining the reasonableness of

18 the settlement of the tax portions of the GSA?

19 A.   I'm saying that in connection with determining whether to

20 enter into the settlement, we did in fact consult with counsel.

21 But that there are objective criteria in the public domain that

22 will enable the Court to determine that the settlement is

23 reasonable, given the fact that you have parties who have said

24 that if we litigate these claims to their conclusion, the

25 estate is going to receive zero.
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1      Alternatively, you have the debtor having staked out a

2 position that says that if we litigate it we're entitled to

3 value.  A settlement contemplates an allocation of those tax

4 refunds and based on the objective criteria that I just was

5 referencing, the Court will be able to determine that the

6 settlement is reasonable.  That's not putting advice of counsel

7 at issue.

8 Q.   The debtor also filed a dispute asserting ownership of the

9 TPS collateral, isn't that correct?

10 A.   The TPS securities, yes.

11 Q.   And it filed a claim against JPMC, correct?

12 A.   That's correct.

13 Q.   And the decision to file that claim was made in

14 consultation with counsel, of course, was it not?

15 A.   A decision to file our claims in the various proceedings

16 was, of course, made in consultation with counsel.  The

17 determination to enter into the settlement was also -- we

18 certainly consulted with counsel.  But again, even on the TPS

19 issue you were able to look at objective criteria that will

20 enable the Court to determine that the settlement is

21 reasonable.

22      Again, you have parties who staked out positions that say

23 -- wherein they say that the estate, if they are successful,

24 the estate will be entitled to zero recovery on those issues.

25      Alternatively, we obviously have taken a view that we are
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1 entitled to some value or express that view and, you know,

2 these are statements that are in the record that the Court can

3 use to determine that the value being realized by the debtors

4 in the settlement is reasonable.

5          MR. SARGENT:  Your Honor, I'd move to strike the

6 answer as non-responsive.  I just asked if the debtor --

7          THE COURT:  Overruled.  Just keep moving along.

8          MR. SARGENT:  Okay.  I wanted to use as an exhibit one

9 of the debtors' exhibits that they used with Mr. Smith, which

10 are the board minutes from March 25th, 2010 and I'm not certain

11 of the exhibit number.  Can I get some help from debtors'

12 counsel?

13          UNIDENTIFIED SPEAKER:  96.

14          MR. SARGENT:  96.

15 Q.   Could you turn to that document, please?

16 A.   I have it.

17 Q.   Now the terms of the settlement agreement and plan were

18 approved by the WMI board and it's reflected in these minutes,

19 correct?

20 A.   That is correct.

21 Q.   And the board, of course, relief on privileged information

22 in making that decision, didn't it?  I think that's how you

23 just testified.

24 A.   No.  What I testified to, sir, is that the board was

25 advised by counsel in connection with considering the
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1 reasonableness or the -- whether or not -- to determine to

2 enter into the settlement.  But the board was also certainly

3 made aware of the various positions and the potential

4 impediments to recovery that various parties had in their

5 public court filings suggested existed.

6      So for example, when the Court or when the board took up

7 the deposit, the board was made aware that JPMorgan had

8 indicated in its public filings that it was entitled to the

9 deposit on the basis of notations and the historical books and

10 records of the -- of Washington Mutual Bank.

11      And it also indicated in its papers that they were

12 prepared to put in witness testimony that suggested that those

13 were capital contribution.  They said that if we litigated this

14 issue to the end, the estate would be entitled to a zero

15 recovery.

16      Compare that to our positions taken in our papers, where

17 we said that, you know, we feel very strongly about our

18 position and we filed a motion for summary judgment on that

19 issue, we pointed to historical documents such as bank account

20 records and what have you, and we said that we're entitled to a

21 full recovery on that particular issue.

22      Then you even look at what the FDIC said.  The FDIC said

23 even if you litigate successfully with JPMorgan, we're going to

24 exercise our 9.5 rights and claw that money back.  So again,

25 you have another party in interest telling us that if they're
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1 successful they're going to be entitled to the recovery and the

2 estate is entitled to zero.

3      This is all publicly available information and these are

4 criteria by which the Court can certainly reach a conclusion as

5 to the settlement -- the settlement's reasonableness and those

6 positions and those potential impediments to recovery were in

7 addition to counsel's advice provided to the board of

8 Washington Mutual, Inc.

9 Q.   Thanks, Mr. Smith.  You attended the meeting where the

10 board approval happened, didn't you?

11 A.   I did.

12 Q.   And as WMI's treasurer, Jonathan Goulding, was at that

13 meeting too, wasn't he?

14 A.   I don't recall.

15 Q.   Could you turn to the minutes that we just identified as

16 the exhibit?

17 A.   It does indicate that Mr. Goulding was present.  Yes.

18 Q.   And were you here in the courtroom when he testified that

19 he did not attend the meeting?  Do you remember that?

20 A.   I don't remember that.

21 Q.   Well, he did testify that way.  You know that that

22 testimony is untrue.

23 A.   Okay.  I wasn't here for all of his testimony.  So --

24 Q.   Let's turn to the last page of these minutes, page 3.  And

25 this is where the approval of the resolutions to approve the
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1 settlement agreement and the reorganization documents is

2 recorded, isn't that right?

3 A.   I'm sorry; say it again.

4 Q.   This is where the approval of resolutions to approve the

5 settlement agreement and reorganization documents is recorded,

6 isn't that right?

7 A.   That is correct.

8 Q.   And you'll see a big section of the paragraph where that's

9 recorded is redacted, isn't that right?

10 A.   That is correct.

11      (Pause)

12 Q.   And it's redacted because of privilege, is it not?

13 A.   It was redacted for purposes of, perhaps -- I don't recall

14 how the minutes read but yes, it's redacted because presumably

15 counsel's advice is reflected in the minutes.

16 Q.   And although some privileged materials were shared with

17 the equity committee, the privileged material that's redacted

18 on these board minutes was not, are you aware of that?

19 A.   I wasn't aware of that.  No.

20 Q.   You just went through a long litany of items that you

21 indicated the board may have relied on that were not

22 privileged, related to this settlement.  Do you see any of

23 those listed here?

24 A.   I don't see that they're listed here in this form but I

25 was in attendance at the meeting and I can speak from personal
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1 knowledge as to what was --

2 Q.   Well, if they were here then they've been redacted, isn't

3 that right?

4 A.   In terms of the non-privileged material is what I was just

5 testifying to, sir, in terms of what was shared with the board.

6 I'm not here to put our privileged information at issue.

7 Q.   My question is, though, there's no reflection of any of

8 the non-privileged material you discussed on these minutes, on

9 this page of these minutes, is there?

10 A.   On this particular page there isn't.

11 Q.   Let's turn back to the previous page.  And here's a

12 discussion under item 1, "Bankruptcy proceedings.  Mr. Williams

13 provided an overview of the agenda.  Mr. Kosturos summarized

14 the terms of the proposed settlement."  Do you see where I'm

15 reading?

16 A.   I do.

17 Q.   And the substance of that discussion has been redacted as

18 well, has it not?

19 A.   It is.

20 Q.   Do you see any discussion here that has anything to do

21 with the items that you were just listing off for me that are

22 non-privileged that the board relied on?  Any indication of

23 that on here?

24 A.   I do not see, on this particular page, that the

25 information is reflected here.  No.
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1 Q.   Because everything's been redacted, right?

2 A.   The non-privileged material has been redacted -- the

3 privileged material has been redacted.

4 Q.   And there's no non-privileged material supporting the

5 substance of this settlement on this page, is there?

6 A.   That's -- on this page, you're correct.  Again I'd add,

7 however, that non-privileged information of the type I was just

8 describing to you was certainly presented to the board and

9 taken into consideration by the board during its consideration

10 of the settlement agreement and approving it.

11 Q.   So we don't have any information, as we sit here today,

12 about what these directors were told about the settlement or

13 plan because it's privileged, right?

14          MR. STROCHAK:  Objection, Your Honor.

15          THE COURT:  Overruled.

16 A.   I think that the minutes that are in front of you have

17 been redacted for privilege purposes, as I was just testifying.

18 However, as a participant at the meeting I can tell you that

19 non-privileged information was shared with the board in terms

20 of pointing to positions taken by parties and their court

21 filings.  Non-privileged information that enabled or that would

22 have suggested by the parties taking those positions that there

23 exists impediments to recovery.  And they're not reflected here

24 but the non-privileged information was certainly made --

25 brought to the attention of the board.
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1 Q.   So we don't know about the privileged discussions that the

2 board had but we do know that these directors voted for a plan

3 that would wipe out common equity, isn't that right?

4          MR. STROCHAK:  Objection, Your Honor.

5          THE COURT:  Overruled.

6 A.   The directors voted to approve a plan that unfortunately

7 doesn't provide for recoveries to the common shareholders.

8 Q.   Thank you.  And we don't know what the privileged advice

9 that they received at this meeting was but we do know that

10 these are the same directors who oversaw the biggest bank

11 failure in history, don't we?

12 A.   I'm not sure there's a question there.

13 Q.   We don't know what they were told about the likelihood of

14 success of these cases but we do know that this board voted to

15 shut down billion dollar litigation before a single deposition

16 had been taken, don't we?

17          MR. STROCHAK:  Objection, Your Honor.  Foundation.

18          THE COURT:  Overruled.

19 A.   Can you repeat your question, please?

20 Q.   Certainly.  I said, we don't know what privileged advice

21 they were given about the likelihood of success on the merits

22 of any of these claims because it's all been redacted.

23 A.   Well --

24 Q.   But we do know -- excuse me -- we do know that this board

25 voted to shut down multi-billion dollar litigation in this
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1 bankruptcy before a single deposition had been taken, don't we?

2 A.   I guess what I would say is that in addition to, as I've

3 indicated, the board was certainly advised by counsel as to --

4 in connection with entering into the settlement.

5      The board was also made aware of non-privileged

6 information in the public domain that provided them the

7 opportunity to assess, based on that non-privileged

8 information, that parties in this litigation had staked out

9 positions whereby, they suggested, if they were successful the

10 estate's recovery would be zero.  As opposed to -- and that the

11 known value represented by the settlement was in the best

12 interests of the estate, given the risks that were described by

13 the various parties in interest in those litigations.

14      And so again, the idea is that the board, based on that

15 non-privileged information as well as the advice of counsel,

16 was certainly in a position, as will be this Court, to

17 determine the reasonableness of the settlement.

18 Q.   We also don't know why these directors' lawyers told them

19 they should do it but we do know that they voted for a plan

20 that would release them from liability, correct?

21 A.   They did.

22          MR. SARGENT:  Those are all the questions I have.

23 Thank you.

24          MR. STROCHAK:  Your Honor, it's been about an hour and

25 a half.  Might I request a five minute break?
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1          THE COURT:  Yes.

2          MR. STROCHAK:  Thank you.

3          THE COURT:  All right.  Let's take a break.

4      (Recess from 2:47 p.m. until 3:07 p.m.)

5          THE CLERK:  All rise.

6      (Pause)

7          THE CLERK:  You may be seated.

8          THE COURT:  All right.  You may proceed with cross.

9          MR. COFFEY:  Thank you, Your Honor.

10 CROSS-EXAMINATION

11 BY MR. COFFEY:

12 Q.   Good afternoon, Mr. Smith.  Jeremy Coffey with Brown

13 Rudnick on behalf of the trust preferred holders.

14 A.   Good afternoon.

15 Q.   Mr. Smith, as general counsel to the firm you're aware,

16 are you not, there have been allegations raised as to the

17 impropriety of Weil Gotshal representing both WMI and JPMorgan?

18 A.   I'm aware of those allegations.

19 Q.   Okay.  And you're aware, are you not, that it the

20 courtroom the other day we learned that Alvarez & Marsal, the

21 company's financial advisor, also has significant ties to

22 JPMorgan, correct?

23 A.   I believe that was the testimony the other day.

24 Q.   Okay.  And you also have ties to JPMorgan, correct?

25 A.   Through my limited employment with them.
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1 Q.   Right.  You used to work for them, immediately before you

2 came to work for WMI, correct?

3 A.   I did.

4 Q.   Okay.  But you didn't put that in your declaration,

5 correct?

6 A.   I did not.

7 Q.   But we heard about it in testimony today, so that's where

8 we found out about it.  And it was at JPMorgan's request that

9 you left them to go back to WMI, correct?

10 A.   No, it was not.

11 Q.   Tell me, sir, with all these questions regarding the

12 conflicts of interest with respect to the JPMorgan, don't you

13 think it was important to have that in your declaration?

14 A.   I don't think that it was important to have it in my

15 declaration.  I think that the claims of a conflict by Weil or

16 A&M are silly.  I don't think that there's any foundation to

17 them.  My personal view.

18 Q.   Tell me, who made the decision to leave it off of your

19 declaration?  Was that your decision or was that Weil's

20 decision?

21 A.   Frankly, I don't recall that it even came up.  You know,

22 Weil has been representing the debtor since just before the

23 receivership occurred.  They have done a great job representing

24 the debtor.  In their retention application that was filed and

25 approved with this Court, they identified that at the
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1 appropriate time if a conflict with JPMorgan arose, that

2 special conflict counsel would be engaged.  Quinn Emanuel,

3 after interviewing three firms, Quinn Emanuel, Susman Godfrey

4 and the Kasowitz firm, Quinn Emanuel was ultimately engaged and

5 had prosecuted the litigation.

6      I can tell you from my personal experience with Weil at

7 the table assisting us and documenting the global settlement

8 and Mr. Kosturos' leadership in terms of the global settlement,

9 on the financial terms; I've seen nothing that would suggest

10 that there is any conflict of interest here.  In fact, I think

11 just last week A&M, on behalf of Lehman, sued JPMorgan.  So I'm

12 just not sure that there's anything there.

13 Q.   All right.  With respect to Weil, lawyers have ethical

14 obligations, correct?

15 A.   Correct.

16 Q.   You're a lawyer.  You understand those?

17 A.   I am.

18 Q.   You don't see any conflict in having your lead counsel

19 also represent the party on the other side of the table?

20 A.   Listen, as I just said, Weil has done a great job

21 representing the debtor.  I do not see a conflict.  In the role

22 that Weil has played here they have, at every turn, supported

23 the debtors in attempting to extract as much value as possible

24 out of JPMorgan.

25      I can tell you from personal experience that Mr. Rosen and
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1 other of the Weil counsel, as well as our conflicts counsel at

2 Quinn Emanuel, have been marching forward and trying to realize

3 the maximum value for the estate.  And I have not seen anything

4 that would call into question Weil's dedication to obtaining as

5 much value as possible on behalf of the estate.

6 Q.   Okay.  And when the case is over you're going to work for

7 JPMorgan, is that correct?

8 A.   That's not correct.

9 Q.   You're saying in the two years since you left a very

10 healthy bank to go work for a dead bank; you've never had a

11 discussion?

12 A.   Have I ever had a discussion about leaving Washington

13 Mutual Inc. to go work for JPMorgan?

14 Q.   Correct.

15 A.   No, I have not.

16 Q.   You said you came back to the company from JPMorgan in

17 November 2008, correct?

18 A.   That's correct.

19 Q.   And how many employees are left?

20 A.   I'm sorry?

21 Q.   How many employees are left at WMI?

22 A.   Off hand I would say fourteen to eighteen.  I'm not sure

23 of the exact number.

24 Q.   Okay.  We have Mr. Kosturos, he's --

25 A.   Mr. Kosturos is an employee of A&M and he's an officer of
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1 Washington Mutual, Inc.

2 Q.   Okay.  So you're the guy if -- you're the legal guy,

3 right?  You're the general counsel?

4 A.   I am the general counsel of the debtor.

5 Q.   All right.  And so when it came time to review complaints

6 that were filed by the company, counterclaims, etcetera, you

7 would have done that as the company's general counsel?

8 A.   I reviewed the complaints, the counterclaims as well as

9 other members of our team

10 Q.   All right.  And you're familiar with Rule 11, is that

11 right?

12 A.   I'm sorry?

13 Q.   Are you familiar with Rule 11?

14 A.   I am not familiar with Rule 11 sitting here, in terms of

15 what it actually says.  I believe that it has something to do

16 with a good faith claim.  I don't -- I'm not trained as a

17 litigator.  I was, as I said earlier during my testimony, I

18 supported our treasury group and engaged in supported corporate

19 finance transactions.

20 Q.   All right.  Well if you know, when a lawyer signs a

21 pleading is it your understand that the lawyer is making a

22 representation that there's a good faith basis, in law or fact,

23 of the position set forth in the pleading?

24 A.   That sounds right to me.

25 Q.   All right.  And that representation is on behalf of the
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1 counsel signing it and also on behalf of the client, WMI,

2 correct?

3 A.   Okay.

4 Q.   Are you aware of that?

5 A.   I was not aware of that but I'll take you for your word.

6 Q.   Okay.  So you don't know if there was a good faith basis

7 for the counterclaims that were filed in the JPMorgan

8 adversary?

9 A.   Absolutely not.  I think that each of the claims that we

10 asserted were certainly made in good faith.

11 Q.   Okay.  And you believe they had merit, is that correct?

12 A.   Well, I would say that of course the various claims that

13 we had had a good faith basis upon which to make them.  This

14 was aggressive, extensive litigation and on behalf of the

15 estate our legal team was charged with pursuing all claims and

16 causes of action that were appropriate to bring.

17 Q.   All right.  So you believed it was appropriate and

18 meritorious to seek to recover the trust preferred securities

19 from JPMorgan, correct?

20 A.   I don't know whether I want to get into whether it was

21 meritorious.  I think that we, as fiduciaries or as the

22 stewards of the estate, certainly felt as though we had good

23 claims on the trust preferred securities and we brought those

24 claims, both against JPMorgan and the FDIC.

25 Q.   Okay.  And you also filed a claim to recover six and a
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1 half billion dollars in capital contributions.  You thought

2 those were meritorious and brought in good faith?

3 A.   Those claims were certainly brought in good faith.

4 Q.   Okay.  And then you sought turnover of the deposits, four

5 billion dollars.  You thought that was brought in good faith

6 and was meritorious?

7 A.   Yes.

8 Q.   Mr. Smith, you were deposed on November 22nd, do you

9 recall that?

10 A.   I recall my deposition.  I'm not exactly sure of the date.

11 Q.   Okay.  And since then you've had a chance to review the

12 transcript, we saw your errata sheet, correct?

13 A.   Yes.

14 Q.   Okay.  So you're aware that during your deposition you and

15 your counsel were very careful about protecting the attorney-

16 client privilege, is that a fair assessment?

17 A.   Yes.

18 Q.   In fact, during your deposition there were twenty-nine

19 breaks or off-the-record conversations between you and your

20 counsel about how you should answer questions?

21 A.   It wasn't about how I should answer questions.  I did

22 inquire of my counsel about the privileged portions of certain

23 or potentially privileged portions of certain responses and I

24 felt, as I do sitting here today, that because the debtor is

25 not putting privileged information at issue that -- and given
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1 my role with the company, it was important to make sure that we

2 erred on the side of caution.

3      Again, what we have been trying to do, in my deposition

4 what I did earlier, was to not put privileged information at

5 issue but instead to provide the Court with objective criteria

6 that could be viewed to assess the reasonableness of the

7 settlement.

8 Q.       Okay.  And during your deposition there were eighty-

9 nine other times where either you or your counsel asserted

10 privilege for a reason not to answer a question fully, is that

11 correct?

12          MR. STROCHAK:  Objection to the number, Your Honor.

13          THE COURT:  Sustained.  Do we need to get into this?

14          MR. COFFEY:  I'll withdraw the question, Your Honor.

15 Q.   Mr. Smith, is it fair to say that your deposition

16 testimony did not have any advice of counsel put at issue?

17 A.   I'm sorry; I'm not sure I follow your question.

18          MR. STROCHAK:  Objection, Your Honor.  Calls for a

19 legal conclusion on the at issue doctrine.

20          MR. COFFEY:  Your Honor, I'm just asking for his

21 understanding as to whether or not --

22          THE COURT:  Sustained.

23 Q.   Let's move on in your declaration then.  Is it fair to

24 characterize your declaration, in addition to the additional

25 testimony you gave today as your direct testimony in this
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1 matter?

2 A.   It is.

3 Q.   Okay.  And I assume you're equally careful in that your

4 declaration doesn't have any attorney-client privilege

5 information included?

6 A.   It does not.

7 Q.   And in that direct testimony in your declaration, I just

8 want to understand what we're talking about here, you've

9 provided conclusions on the conditional exchange, correct?

10 A.   I believe I described the facts surrounding the

11 conditional exchange and that it occurred and the circumstances

12 under which it occurred.

13 Q.   Okay.  And the second topic is the debtors' rights as to

14 certain insurance policies, correct?

15 A.   Correct.

16 Q.   And then finally in your declaration we talk about the

17 release and injunction provisions in the plan?

18 A.   Correct.

19 Q.   All right.  And just so I understand, you're the person at

20 the company who has been put up as a witness for the releases?

21 A.   I was not originally identified as that witness but I was

22 subsequently, yes.

23 Q.   But for purposes of the confirmation hearing, you're the

24 person that's going to have information on the releases?

25 A.   That's correct.
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1 Q.   And that's it, those three topics, that's all your

2 declaration speaks to?

3 A.   In terms of what is expressly covered in the declaration;

4 yes, that's correct.

5 Q.   And with respect to those three discrete topics in your

6 declaration, consistent with the approach that was taken at

7 your deposition; you're submitting that the declaration has no

8 attorney-client information?

9 A.   I don't believe that it has any attorney-client

10 information in it.  No.

11 Q.   Okay.  And it doesn't reflect any advice of counsel?

12 A.   I don't believe it reflects any advice of counsel.

13 Q.   All right.  Well, let's talk about your declaration then.

14 Do you have that up there?

15 A.   I do.

16 Q.   Who drafted your declaration?

17 A.   I believe that it was prepared by counsel, however I

18 commented on it extensively and signed it.

19 Q.   Okay.  But you said it was prepared -- it was by Weil

20 Gotshal?

21 A.   It was prepared by Weil Gotshal.  It was commented on by

22 myself and, I believe, Quinn Emanuel.

23 Q.   Okay.  And did you sign it before Weil Gotshal had signed

24 off on it?

25 A.   I'm not sure I follow your question.

Page 172

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400



WASHINGTON MUTUAL, INC., et al.

1 Q.   Had Weil Gotshal given you all their comments, all

2 their --

3 A.   I provided my comments to Weil Gotshal and after my

4 comments were reflected in the document I signed the document.

5 Q.   Okay.  So Weil Gotshal reviewed each and every word,

6 statement and conclusion in that declaration?

7 A.   I don't know whether they reviewed each and every word or

8 not.  I know that I reviewed the words in the declaration and I

9 commented on them.  And when I felt it was satisfactory, I

10 signed it.

11 Q.   All right.  Well, is it fair to say there isn't a single

12 word, statement or conclusion in your declaration that Weil

13 Gotshal has not signed off on?

14          MR. STROCHAK:  Objection, Your Honor.  Asked and

15 answered.

16          THE COURT:  Sustained.

17 Q.   If you know, did Sullivan Cromwell also review your

18 declaration?

19 A.   I don't believe they did.

20 Q.   Okay.  But you wouldn't know, right?

21 A.   I don't believe they did.

22 Q.   Even paragraphs 33 and 34, talking about the consideration

23 they had purportedly given for the releases?

24 A.   No, I don't understand that S&C or anyone outside of our

25 team reviewed my declaration.
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1 Q.   Mr. Smith, you'll concede, won't you, that you at least

2 relied on the advice of counsel in your declaration, with

3 respect to the confirmation standards of 1129, correct?  You

4 say as much in paragraph 4.

5 A.   Yes, I believe that I certainly looked at that with our

6 team and it was included.

7 Q.   I'm sorry?

8 A.   And it was included in the declaration.

9 Q.   Okay.  And just so I'm clear; you said you looked at that

10 with your team, you mean your legal team?

11 A.   I did.

12 Q.   Okay.  So any conclusions regarding the satisfaction of

13 the requirements of Section 1129, that reflects advice of

14 counsel, correct?

15 A.   I believe it reflects a consultation with counsel.  I'm

16 not sure I would characterize it the way that you've done so.

17 Q.   Well, did you come up with an independent --

18 A.   Did I come up with the inclusion of paragraph 42 on my

19 own?

20 A.   No, your conclusions as to whether or not the confirmation

21 requirements of Section 1129 had been met, did you come up with

22 that on your own?  Was that in conjunction with advice of

23 counsel?

24          MR. STROCHAK:  Objection, Your Honor.  I don't think

25 that's what the sentence says.
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1          THE COURT:  Overruled.  This is cross, he can ask him.

2 A.   Can you repeat the question, please?

3 Q.   Sure.  With respect to any conclusions dealing with the

4 satisfaction of the confirmation requirements of Section 1129,

5 did you come up with those, any of those, conclusions

6 independently or was it all based on advice of counsel?

7 A.   I wouldn't say that it was solely on the advice of

8 counsel.  I believe that the two bullet points that you're

9 referring to in paragraph 42 are also disclosed in our

10 disclosure statement.  And so I believe that -- I recall having

11 looked at it but I'd have to go back and take a look at the

12 disclosure statement to insure that my memory's correct in that

13 regard.

14 Q.   But this is your declaration, right?  This is your direct

15 testimony, so these are your conclusions.

16 A.   That's correct.  Again, I have consulted with counsel on

17 this but I believe that we also disclosed these items in

18 connection with the disclosure statement.

19 Q.   Okay.  But as far as your testimony today, any testimony

20 you give with respect to the satisfaction of the confirmation

21 requirements of Bankruptcy Code Section 1129, those are based

22 on advice of your counsel, correct?

23 A.   They certainly involve advice of counsel, yes.

24 Q.   Okay.  And the same with Bankruptcy Code Section 1123, you

25 reviewed that with counsel, correct?
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1 A.   I do.

2 Q.   Okay.  So any conclusions you have in your declaration

3 dealing with Section 1123, those are also based on advice of

4 counsel, correct?

5 A.   They are certainly issues that I discussed with counsel

6 and -- yes.

7 Q.   Were any of your conclusions come up with independent of

8 your discussions with counsel?

9 A.   Again, I believe that, having looked at the disclosure

10 statement, that -- maybe I'm not remember this correctly, but I

11 certainly consulted with counsel on this point and included the

12 material in my declaration.

13 Q.   Okay.  So paragraph 42, which you alluded to, deals with

14 Section 1123, 1123(c) and (d).  And your testimony is,

15 accordingly the plan complies with Section 1123(b)(6) of the

16 Bankruptcy Code and then are these bullets subservient to that

17 paragraph?

18 A.   That's correct.

19 Q.   Okay.  So any conclusions you have regarding 1123(c),

20 that's based on advice of counsel?

21 A.   It certainly involves the advice of counsel.

22 Q.   And any conclusions you have --

23 A.   It only applies in the case of an individual so I'm not

24 sure.

25 Q.   I cut you off.  I'm sorry, sir, I missed the first part.
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1 A.   That's okay.  Again, I consulted with counsel on these

2 particular issues.  I'm not disputing that fact.

3 Q.   Okay.  Same with Section 1123(d)?

4 A.   Correct.

5 Q.   And so any conclusions you have regarding Section

6 1123(b)(6), those would also be based on advice of counsel,

7 correct?

8 A.   I'm sorry; can you repeat?

9 Q.   Sure.  Any conclusions you have in your declaration

10 dealing with Section 1123(b)(6), every one of those conclusions

11 would be based on advice of counsel, correct?

12 A.   They would certainly be the product of having consulted

13 with counsel at Weil, yes.

14 Q.   All right.  So in paragraph 25 of your declaration, if

15 you'd take a moment to flip there, and let me know when you're

16 there.

17 A.   I'm there.

18 Q.   Okay.  In paragraph 25 when you say you generally

19 understand the plans release, injunction and exculpation

20 provisions are consistent with 1123(b)(6).  That conclusion was

21 arrived at based on advice of counsel, correct?

22 A.   Generally speaking I reviewed these provisions with our

23 counsel and it's my understanding, generally speaking, that the

24 terms of the releases are consistent with the applicable

25 bankruptcy provision.
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1 Q.   Which provision is that?

2 A.   The 1123(b)(6) that you were talking about here.

3 Q.   And if you could, since it's your testimony, tell me

4 generally what does 1123(b)(6) require of injunction,

5 exculpation or release provisions?

6 A.   I can't recall the specific criteria that are set forth,

7 but I believe that the general understanding is that they need

8 to be fair and reasonable and as part of the implementation of

9 a feasible plan.  But I don't recall the specifics, if you have

10 the provision of the Bankruptcy Code I'll take a look at it but

11 I don't recall.

12      Again, I did -- I am conceding to you that I did consult

13 with counsel on these points.

14 Q.   Okay.  In fact, looking at paragraph 25, your conclusion

15 that the release, injunction and exculpation provisions are an

16 integral component of the complex compromises underlying the

17 global settlement agreement and plan is based solely on your

18 discussions with counsel, correct?

19 A.   Well, no.  I think that the statement that it's an

20 integral component of the complex compromises underlying the

21 global settlement agreement is reflective of the fact that the

22 releases, taken in their entirety, are important to the plan

23 that the parties who have entered into the global settlement

24 agreement contemplated that the mutual releases would be

25 exchanged.  And that on that basis, setting aside whatever
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1 privileged material or information I consulted with counsel on,

2 that the releases on that basis are integral.

3 Q.   Do you have your deposition transcript up there, still?

4 A.   Sure.

5 Q.   Turn, if you would, to page 134.

6 A.   I'm sorry; you said 134?

7 Q.   134, line 9.

8      (Pause)

9 Q.   At your deposition your testimony was:

10 "Q.  After that sixth amended plan was filed are you aware of

11 any discussions concerning the modification of Section 43.5 to

12 exclude former officers and directors from the release

13 provisions set forth in section 43.5."

14          "MR. ELSBERG:  again, I would caution you to exclude

15 privilege discussions.

16 "A.  Without getting into privilege discussions, I don't recall

17 any particular discussions with the other settling parties on

18 that question of directors and officers.  I may be mistaken, I

19 just don't recall."

20 Q.   So at that time it was privileged, correct?  Your

21 understanding?

22 A.   No, I was just testifying that I didn't recall any

23 conversations about that topic.

24 Q.   Okay.  But between November 22nd, your deposition, and

25 November 24th when you filed your declaration, suddenly you
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1 remembered?

2 A.   I'm not sure I follow you on terms of the timing here.

3 Q.   Well, there was a two-day period.  You initially asserted

4 privilege, saying you couldn't answer the question.

5 A.   That's not my testimony, sir.  It says without getting

6 into privileged discussions.  I didn't recall any discussions

7 from the date on which the amended plan was filed.

8 Q.   All right.  Well let's go, then, to page 135, line 19, if

9 you would.

10 A.   I'm sorry; line 19?

11 Q.   Correct.

12 "Q.  Did you have any discussions with Mr. Kosturos concerning

13 the modification of section 43.5 of the plan?"

14          "MR. ELSBERG:  I just caution you as to privilege.

15 "A.  To the extent I did have them, they were privileged

16 communications.

17 Q.   So you asserted the privilege at your deposition with

18 respect to your understanding as to the release provisions,

19 correct?

20 A.   Dating back --

21          MR. STROCHAK:  Objection, Your Honor.  It

22 mischaracterizes what the depositions says.  It was just a --

23          THE COURT:  Overrule.  He can answer.

24 A.   Again, I believe that we're talking about a different

25 period of time.  I was asked whether -- sorry; going back to
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1 page 134 and who specifically, on behalf of the debtors, made

2 the decision to exclude these entities that are referenced in

3 paragraph 6 and then there was -- I believe that that's what I

4 was referring to.  To the extent that I had those conversations

5 with Mr. Kosturos, that those conversations were privileged.

6 Q.   Okay.  Turn if you would, to paragraph 25 of your

7 declaration.

8 A.   Sorry.

9 Q.   Now in paragraph 25 you have a conclusion that the

10 release, injunction and exculpation provisions are necessary to

11 the debtors' reorganization and the realization of substantial

12 value for all creditors.  Do you see that?

13 A.   I don't see that language actually, I'm sorry.  Where are

14 you, again?

15 Q.   Paragraph 25, sir.

16 A.   Necessary to -- I’m sorry; it's on the carryover.

17 Necessary to the debtors' reorganization and the realization of

18 substantial value.  Yes, I see that.

19 Q.   Okay.  But to be clear, you're not testifying that the

20 release injunction and exculpation provisions are necessary to

21 any plan of reorganization the debtors might pursue, just this

22 one, correct?

23 A.   I'm not sure I follow your question.

24 Q.   Well, for example, let's say that the debtors pursued a

25 plan that was premised on a deal with JPMorgan; you're not

Page 181

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400



WASHINGTON MUTUAL, INC., et al.

1 testifying that that plan would require the same injunction,

2 exculpation and release provisions, are you?

3 A.   Well, at the end of the day the plan that we're pursuing

4 now is premised on those releases.  And so that's -- these are

5 necessary to the debtors reorganization and realization of

6 substantial value from the creditors.

7      The releases, taken as a whole, as I've said, were in

8 exchange for the value being contributed by the various

9 settling parties, including JPMorgan and the value that

10 JPMorgan is contributing is significant.  Relinquishing claims

11 to the deposit, they are assuming significant liabilities in

12 terms of various litigations.  The releases were necessary to

13 provide to them in order to obtain the value that is ultimately

14 going to be distributed to the creditors, assuming that the

15 plan is implemented.

16          MR. COFFEY:  Your Honor, I'd move to strike as non-

17 responsive.  My question is whether or not --

18          THE COURT:  Overruled.

19 Q.   Well then Mr. Smith, maybe you can answer my question.

20 You're not testifying, are you, that these release, injunction

21 and exculpation provisions are necessary for any plan the

22 debtors might pursue, are you?

23          MR. STROCHAK:  Objection, Your Honor.  Asked and

24 answered.

25          THE COURT:  Overruled.
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1 A.   I don't know whether they are necessary for any plan.

2 They are necessary for this plan.

3 Q.   Okay.  But just to clarify, you're not testifying it's

4 necessary for any plan?

5 A.   I don't know what any plan means.  This is the plan that

6 is before the Court.

7 Q.   And you're not testifying the release, exculpation and

8 injunction provisions would be necessary to liquidate under a

9 Chapter 7, are you?

10 A.   I’m sorry; I don't follow your question.

11 Q.   If the case were converted to Chapter 7 and you were to

12 liquidated, would you be required to give these releases,

13 injunction and exculpations to JPMorgan, for example?

14 A.   It's my understanding that the Chapter 7 plan would not

15 necessarily require these sorts of releases.  But again, that

16 isn't what we're doing here today.  This is a Chapter 11 plan

17 that we've put before the Court.

18 Q.   In your declaration, paragraph 27, you have the conclusion

19 that the releases comply with applicable law.  If you could

20 find that and let me know when you do.  I believe it's the last

21 sentence.

22 A.   Okay.

23 Q.   That conclusion that the releases comply with applicable

24 law, that's based solely on your discussions with counsel,

25 correct?
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1 A.   I would say that it is based on my conversations with

2 counsel as well as statements made by other parties in

3 connection with putting forth the plan.  It's my understanding

4 that JPMorgan takes a position that these releases satisfy

5 applicable law and that the FDIC also takes that position.

6 Q.   But this is your testimony?

7 A.   I understand.  I'm just giving you, sort of, my

8 understanding that the settling parties have indicated that it

9 is their view, which has helped and formed my own view that the

10 releases, as scaled back in the plan modification, satisfy

11 applicable law.

12 Q.   All right.  And just so I'm clear; your conclusion that

13 these releases comply with applicable law is based on advice of

14 counsel, what JPMorgan told and what the FDIC told you?

15 A.   And what other settling parties have indicated.  But

16 certainly I have consulted with our counsel on this question.

17 Q.   Okay.  When you say other settling parties, those are

18 parties who did get releases under the plan?

19 A.   They would fall into the definition of release parties,

20 yes.

21 Q.   Okay.  In your declaration, paragraph 32, you have your

22 conclusion that, "Each of the released parties made a

23 substantial contribution to the plan by adding value, foregoing

24 certain rights and distributions and/or assisting with the

25 negotiations and implementation of the plan.  Do you see that?
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1 A.   I do.

2 Q.   Okay.  But your testimony is not that each of the released

3 parties has provided consideration to the members of Class XIX,

4 correct?

5 A.   I'm sorry; where -- which noteholders are you referring

6 to?

7 Q.   These would be the trust preferred holders.

8 A.   And so can you ask your question again?

9 Q.   Sure.  I just want to make clear I understand your

10 testimony.  You're not testifying that each of the released

11 parties, which is a defined term in the plan, you're not

12 testifying that each of the released parties has provided

13 consideration to Class XIX, correct?

14 A.   Well, my testimony is that each of the released parties

15 has provided consideration, in terms of the settlement.  And

16 that if the plan is approved and the settlement is approved,

17 that that plan will distribute value to the various classes

18 reflected in the plan in accordance with the plan.

19      If the waterfall provision provides, ultimately, for some

20 distribution to the members of Class XIX, which are the

21 preferred holders -- Washington Mutual preferred stockholders,

22 then that is how the document will work.

23 Q.   Okay.  Let's say for example that a trust preferred holder

24 in Class XIX checked the box that said I don't want to give the

25 release.  So your understanding is they would not get any

Page 185

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400



WASHINGTON MUTUAL, INC., et al.

1 consideration under the plan, correct?

2 A.   To the extent that a party is entitled to a distribution

3 but opts not to accept the distribution and elects not to

4 provide the release, then you're correct.  They would not be

5 receiving a distribution under the plan.

6 Q.   All right.  And so they wouldn't be receiving value from

7 the released parties, correct?

8 A.   They also wouldn't be giving a release.

9 Q.   Okay.  But just so we're clear, they wouldn't be receiving

10 value from the released parties?

11 A.   They're not providing value or not receiving value from

12 the released parties and they are not granting a release, as I

13 understand it.

14 Q.   Mr. Smith, you're aware that my clients, the trust

15 preferred consortium, have initiated an adversary proceeding in

16 this bankruptcy case, correct?

17 A.   I am aware.

18 Q.   And they've sued WMI, JPMorgan and certain of the entities

19 related to the issuance of the trust preferred securities, is

20 that your understanding?

21 A.   That's my understanding.

22          MR. COFFEY:  Your Honor, may I approach the witness?

23          THE COURT:  You may.

24      (Pause)

25 Q.   Mr. Smith, what I've handed to you is the cover sheet for
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1 the complaint initiating the Blackhorse adversary proceeding

2 and the following ten pages which contain a listing of the

3 parties, both plaintiffs and defendants.  Have you seen this

4 before?

5 A.   I have.

6 Q.   And you're generally familiar with the litigation

7 underlying this complaint?

8 A.   Well, let me say I'm generally familiar with the claims

9 and causes of action that your clients have brought.

10 Q.   Okay.  You were the witness produced by the company with

11 respect to the conditional exchange, correct?

12 A.   That's correct.

13 Q.   Okay.  So the defendants, if you look at it, includes,

14 again, JPMorgan, WMI.  But to be more specific, with respect to

15 the other entities, also includes Washington Mutual Preferred

16 Funding, correct?

17 A.   That appears in the caption, yes.

18 Q.   Okay.  And the issuers of the trust preferred securities,

19 those are the last entities listed as defendants; would you

20 agree?

21 A.   Yes.

22 Q.   Mr. Smith, you're aware that Counts I to VI of the

23 complaint were argued last week on a summary judgment basis and

24 those are under consideration by the Court?

25 A.   That's my understanding.  Yes.
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1 Q.   Okay.  So you're also aware that Counts VII through IX

2 were, by agreement of the parties, put off until after

3 confirmation?

4 A.   Are these the misrepresentation claims?

5 Q.   Right.  Fraud, misrepresentation, correct?

6 A.   It's my understanding that those counts were put off.

7 Q.   Stayed is, I think, the word we used in the scheduling

8 order.

9 A.   Okay.

10 Q.   Mr. Smith, is it your understanding that if the plan is

11 confirmed, that my clients would be prevented or enjoined from

12 pursuing Counts VII through IX?

13 A.   Can you remind me what Counts VII through IX are?

14 Q.   Sure.  Fraud, misrepresentation against WMPF and the

15 issuer trust.

16          MS. FRIEDMAN:  Objection, Your Honor.  Seeks a

17 hypothetical depending on how you rule that may very well

18 completely go away.

19          THE COURT:  Well, let's let him tell us that.

20          MS. FRIEDMAN:  Okay.

21 Q.   Is it your testimony it will completely go away?

22 A.   It would depend on how the Judge rules.

23 Q.   Well, if she rules and confirms the plan and gets your

24 releases approved, would the Blackhorse adversary go away?

25 A.   I believe it would go away.
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1 Q.   Okay.  So let' talk about that.  Let's focus on section 43

2 of the plan.  I know you did this with Mr. Sargent so I'll do

3 it in an abbreviated fashion.  I want to focus in on --

4 A.   Before you continue, I've had a fair amount of water; may

5 we just take a quick bathroom break?

6          THE COURT:  All right.

7          MR. COFFEY:  Sure.

8          THE COURT:  Let's do that.

9          THE WITNESS:  Sorry.

10          THE COURT:  Five minutes.

11          MR. STROCHAK:  Thank you, Your Honor.

12      (Recess from 3:40 p.m. until 3:49 p.m.)

13          THE CLERK:  All rise.  You may be seated.

14          THE COURT:  All right.  You may proceed.

15          MR. COFFEY:  Thank you, Your Honor.

16 BY MR. COFFEY:

17 Q.   Mr. Smith, before we took a break, I asked you a question

18 whether or not that if plan was confirmed, it would make the

19 Black Horse adversary proceeding go away.  If I understood you

20 correctly, your answer was yes?

21 A.   Depending on the circumstances, that's generally my

22 understanding.

23 Q.   Okay.  What provision of the plan makes the adversary

24 proceeding go away if the plan is confirmed?

25          MR. STROCHAK:  Objection, Your Honor, calls for a
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1 legal conclusion.

2          THE COURT:  Overruled.

3 A.   Well, let me put it to you this way.  I guess, to the

4 extent that the -- Your Honor's ruling provides that all of the

5 counts are dismissed, then under that circumstance, the sort of

6 misrepresentation claims that you're referring to, I assume

7 would go away.  To the extent that they don't go away and you

8 litigate your claims, I guess that would depend on the facts

9 and circumstances and we would litigate those claims.

10 Q.   Okay.  It was a bad question.  When I say "make it go

11 away", I'm talking about counts VII through IX, which --

12 A.   Okay.

13 Q.   -- are not before the Court right now.  Those have been

14 stayed.  Is it your understanding that confirmation of the plan

15 makes those claims go away?

16 A.   Depending on the scope of the order, that would be my

17 understanding.

18 Q.   Okay.  So is there anything in the plan, as you understand

19 it, that as the person proffered as the witness on the

20 releases. Is there anything in the plan that would make counts

21 VII through IX go away?

22 A.   To the extent that the plan contemplates that the sort of

23 claim that you're referring to would go away, unfortunately,

24 I'm just sitting here.  I'm not able to point you to a specific

25 provision of the plan.
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1 Q.   Let's look at Section 43.6.  Let's see if that's the

2 section that does it.

3 A.   Okay.

4 Q.   And again, this was in the second modification to the

5 plan, which I believe is Debtors' Exhibit 4.  I'm not sure of

6 you the debtor's exhibits or the equity committee's exhibits.

7 A.   I have your binder which has the plan and then I think it

8 has --

9          MR. STROCHAK:  I believe it's Equity Committee 5, Your

10 Honor.

11          MR. COFFEY:  Equity Committee 5 if that's easier than

12 flipping through the debtor's binder.

13          THE COURT:  Okay.

14 Q.   Let me know when you have it.

15 A.   I'm there.

16 Q.   Okay.

17 A.   43.6

18 Q.   43.6(a).

19 A.   Yes.

20 Q.   Global release -- global third-party releases.  I just

21 want to trace that through and understand how it works.  First,

22 let's break it down and try to figure out who'd be getting

23 releases.  And we'll do this quickly because I know we did a

24 little bit with Mr. Sargent.  We go to the definition of

25 release parties again at Section 1.160.
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1 A.   Yes.  I have it.

2 Q.   Okay.  And so that includes a number of entities,

3 including the JPMC entities, correct?

4 A.   That is correct.

5 Q.   Okay.  So let's see what JPMC entities means and that's

6 Section 1.111.  Let me know when you're there.

7 A.   I'm there.

8          THE COURT:  1. what?

9          MR. COFFEY:  111, Your Honor.

10          THE COURT:  Thank you.

11 Q.   JPMC entities is defined as "JPMC, collectively, with

12 those of its affiliates that have filed proof of claims against

13 the debtors or that are acquisition JPMC entities".  So let's

14 trace that back.  Acquisition JPMC entities is defined in

15 Section 1.2.

16 A.   I'm there.

17 Q.   Let me know when you're there.  All right, so that

18 means -- acquisition JPMC entities means "JPMC, in its capacity

19 as the acquiring bank, pursuant to the purchase and assumption

20 agreement and each former subsidiary of WMB acquired pursuant

21 to the purchase and assumption agreement, including each entity

22 into which such former subsidiary might have been merged,

23 consolidated, liquidated", et cetera.  See that?

24 A.   Yes, sir.

25 Q.   Okay.  So is it your understanding that the acquisition
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1 JPMC entities picks up WMPF and each of the trust-preferred

2 issuers?

3 A.   On the basis of that definition,. It would pick up those

4 entities, I think.

5 Q.   Okay.  So let's go back to release parties again.  Again,

6 that's 1.160.  All right.  So we now know that the defendants,

7 Washington Mutual Preferred Funding and each of the issuer

8 trusts is picked up in the JPMC entity's definition.  And so,

9 with our release parties definition and the definition of

10 related parties -- right, that would apply to the JPMC

11 entities, including Washington Mutual Preferred Funding and the

12 issuer trusts?

13 A.   I believe that's correct.

14 Q.   Okay.  So let's try to figure out who those third parties

15 might be that are getting releases under that related persons

16 concept.  And just before we do that, if you would, go to the

17 definition of related persons, 1.158.  All right.  So with

18 respect to any entity -- and I'll skip forward -- shareholders,

19 partners, financial advisors, attorneys, accountants,

20 investment bankers, consultants, agents and professionals,

21 including without limitation, any and all professionals

22 retained by the WMI or the creditors committee.

23          MR. COFFEY:  Your Honor, may I approach?

24          THE COURT:  Yes.

25      (Pause)
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1 Q.   Mr. Smith, I've handed you the front two pages of the

2 Washington Mutual Preferred Funding Cayman 1 offering circular.

3 Have you seen this document before?

4 A.   I have.

5 Q.   Okay.  This is one of the issuer trusts -- one of the

6 issuers of trust-preferred securities?

7 A.   That is correct.

8 Q.   All right.  So if you look down at the bottom of that

9 page, with your definition or the plan's definition of related

10 persons and the inclusion of that definition in the concept of

11 release parties picking up Washington Mutual Preferred Funding

12 and the issuer trusts, does this plan purport to release claims

13 against Goldman Sachs?

14 A.   The plan, as modified, 43.5 for example, would not release

15 those sorts of claims because Goldman Sachs was a pre-petition

16 professional engaged by the debtor.  So no, it wouldn't release

17 those sorts of claims.

18 Q.   Are you confident in that answer?

19 A.   Yes.  We amended the plan to specifically carve out 43.5,

20 the pre-petition professionals engaged by the debtor.

21 Q.   Okay.  But we're focusing on 43.6 for now.

22 A.   Okay.  I thought you asked about whether there was any

23 provision.

24 Q.   My mistake then.  Focusing on 43.6 --

25 A.   Um-hum.
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1 Q.   All right?  This is on page 4 of Equity Committee 5.  And

2 if we go about two-thirds of the way down the page, we have a

3 "provided further however" -- I'm sorry -- "provided further

4 that notwithstanding anything contained in the Section 43.6(a),

5 to the contrary, the foregoing release shall not extend to acts

6 of gross negligence or willful misconduct of any release

7 persons, other than with respect to the JPMC entities or their

8 related persons."

9      So, I think we discussed that the Washington Mutual

10 Preferred Funding and the issuer trusts are within the rubric

11 of the JPMC entities, correct?

12 A.   That is correct.

13 Q.   Okay.  And so the parties on this page, Goldman Sachs,

14 Citigroup, Credit Suisse, HSBC, Morgan Stanley, UBS Investment,

15 these were all professionals that provided services to the

16 issuer trust, correct?

17 A.   That's correct.

18 Q.   All right.  So this 43.6(a) would provide a release of my

19 client's claims against these third parties.  Is that your

20 understanding?

21 A.   That's not my understanding.  That's not the way that this

22 language reads in 43.6.

23 Q.   How am I getting it wrong?

24 A.   Well, the definition of related persons that you referred

25 to, the debtor has modified the plan in 43.5, to pick up these
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1 sorts of claims against the pre-petition professionals.  Your

2 clients would be bringing the claims against JPMorgan.  I'm not

3 sure how that would operate to release Goldman and the rest of

4 these.

5 Q.   All right.  Was it your understanding that Goldman and et

6 cetera provided services as investment bankers, consultants to

7 the issuer trust?

8 A.   Yes.

9 Q.   Okay.  And the issuer trust and Washington Mutual

10 Preferred Funding are now JPMC entities by your definition of

11 the plan, correct?

12 A.   That's correct.

13 Q.   Okay.  So the release pertains to JPMC entities and

14 related persons, correct?

15 A.   But you're talking about two different situations as I

16 understand it.  First of all -- I mean, for purposes of 43.6,

17 in order for you to be granting the sort of release that you're

18 talking about, you'd have to be entitled to a distribution.

19 You'd be -- as a preferred stockholder, I believe that you

20 would potentially be entitled to a distribution but then you

21 would make a decision whether or not to opt out of the release.

22 Q.   All right.  So is it your testimony as a person proffered

23 to talk to the releases that 43.6(a) does not release claims

24 that my clients may have against these parties, including the

25 issuer trusts and Washington Mutual Preferred Funding.
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1 A.   My testimony is that my understanding of the provision, as

2 drafted, is that if you're entitled to a distribution as the

3 proviso directly above the one that you were just referring to,

4 that you -- if you are entitled to the distribution and you

5 elect not to grant the release, then you're not entitled to a

6 distribution under the plan.  And by virtue of not having

7 received the distribution under the plan, you're not providing

8 for the release.

9 Q.   All right.  So your testimony is if members of Class 19

10 check the box, don't grant the releases, they're not having

11 their claims released against Washington Mutual Preferred

12 Funding, the issuer trusts or any of these non-debtor parties?

13 A.   I'm sorry.  Can you repeat the question?

14 Q.   Sure.  To the extent a member of Class 19 checks the box

15 and refuses to give the release, is it your testimony, as the

16 person proffered to talk about releases, that that party who

17 checked the box didn't  grant a release would not be giving a

18 release to Washington Mutual Preferred Funding, the issuer

19 trusts and these third-party professionals?

20 A.   Well, if you're not giving the release, you're not giving

21 the release.  I'm not sure I follow your question.

22 Q.   I just want to understand if you, as the person who's been

23 proffered as the witness on releases, can tell me whether or

24 not 43.6(a) releases my client's claims if they check the box

25 and decline to grant the release?
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1 A.   And I believe that I've told you that the -- my

2 understanding of the provision is that to the extent you're not

3 getting a distribution, you're not providing for the release.

4 Q.   Turn, if you would, to Section 43.1 of the plan.  This

5 section is titled "title to assets".  It provides "except as

6 otherwise provided in the plan and the global settlement

7 agreement on the effective date, the title to all assets and

8 properties encompassed by the plan shall vest in the

9 reorganized debtors, the liquidating trust, the JPMC entities

10 or the FDI receiver as the case may be, free and clear of all

11 liens in accordance with Sections 363 and 1141 of the

12 Bankruptcy Code".

13      Is it your understanding that Section 43.1 would bar

14 claims that my clients would have against JPMorgan and the

15 other JPMorgan entities?

16          MR. STROCHAK:  Objection, Your Honor.  It calls for

17 legal conclusion and I do think this is quite beyond the scope

18 of anything that we offered on direct.

19          THE COURT:  Is it beyond his declaration?

20          MR. STROCHAK:  I don't believe he discussed 43.1 in

21 terms of title to assets, at least I don't recall.  I believe

22 it was put forward with respect to release issues.

23          MR. COFFEY:  And Your Honor, my understanding of his

24 direct testimony was it spoke to 43.5 through 43.9 or 10 but my

25 concern is that while they're not talking about it, 43.1
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1 affects the release.

2          THE COURT:  I understand your argument.  I'm going to

3 allow the testimony, the cross on this point.

4          MR. COFFEY:  Thank you, Your Honor.

5 A.   I'm sorry.  What was your question?

6 Q.   All right.  Pursuant to the plan, you're selling the

7 trust-preferred securities to JPMorgan, correct?

8 A.   That's correct.

9 Q.   Okay.  And 43.1 purports to make that sale free and clear

10 of liens.  My question to you, sir, as the person who's been

11 put up on the stand to talk about releases, is whether it's

12 this Section 43.1 that would extinguish claims my clients would

13 have against JPMorgan and the other JPMorgan entities?

14 A.   Well, I'm not sure whether or not your claims would

15 constitute a lien against those particular assets or not.  The

16 idea of the settlement is that an exchange for the value that

17 JPMorgan is putting into the settlement and the distributions

18 that will be made to parties in interest as a result of that

19 value that JPMorgan is receiving those assets free and clear.

20 Q.   Okay.  But it's not your understanding that free and clear

21 would strip off claims my clients would have against JPMorgan

22 or the JPMC entities as defined in the plan?

23          MR. STROCHAK:  Objection.  Vague, Your Honor.

24          THE COURT:  Sustained.

25 Q.   Is it your understanding that Section 43.1 would
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1 extinguish, bar or release claims that my clients might have

2 against the JPMC entities?

3 A.   Again, I'm not sure that the claims that you're referring

4 to would constitute liens for the purposes of this plan or

5 otherwise.  I just don't know the -- I mean, you have -- you've

6 brought your claim and to the extent that Her Honor rules in

7 our favor, then we will be able to sell the assets to JPMorgan

8 free and clear, as contemplated by 43.1.

9 Q.   I'm not sure you've answered my question.  Is it your

10 understanding that 43.1 would impair our ability to go after

11 JPMorgan on counts VII through IX -- or any of the other

12 entities?

13          UNIDENTIFIED SPEAKER:  Objection, Your Honor.  I don't

14 know that -- we're not even sure that they have claims.

15 They've never even owned these securities.

16          THE COURT:  Overruled.

17          UNIDENTIFIED SPEAKER:  Okay.

18          THE COURT:  You can save that for argument.

19 A.   Can you repeat?

20 Q.   Sure.  Is it your understanding that Section 43.1 would

21 serve to bar, release, enjoin counts VII through IX of the

22 Black Horse adversary proceeding?

23 A.   Again, I think it depends on the nature of the riling that

24 Her Honor ultimately comes down with.  I'm also struggling

25 because to the extent that you're not entitled to a
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1 distribution or not receiving a distribution under the plan,

2 you're not granting a release.  And so I'm struggling to

3 understand the premise of your question a little bit.

4 Q.   Is there anything in Section 43.1 that makes its operation

5 contingent on granting or not granting a release?

6      (Pause)

7 A.   I'm sorry.  Can you repeat the question?

8 Q.   Sure.  Is there anything in Section 43.1 that makes its

9 operation premised on either the granting of a release or the

10 receipt of consideration?

11      (Pause)

12 A.   Well, 43.1 is meant to vest title in the various assets

13 that are being settled among the parties free and clear of the

14 liens.  It will be read to work in conjunction with the other

15 provisions of the plan.  I'm not sure how other -- how --

16 Q.   Is it your testimony that 43.1 does not provide an

17 independent basis to impair or release the Black Horse

18 litigation?

19 A.   Again, I'm struggling with your question because the

20 nature of the claims that you have brought are before the Court

21 and to the extent that -- and insofar as the releases are

22 concerned, to the extent that you are not receiving or entitled

23 to receive a distribution, you're not giving a release.  And so

24 they work together in that regard.  I'm just sort of struggling

25 with your question.  I'm sorry.
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1 Q.   Well then, I apologize.  It's a bad question.

2      Is there anything in 43.1 that makes its operation

3 contingent on granting a release or receiving value under the

4 plan?

5 A.   Not that I see but again, the provisions will -- are

6 intended to work together.  But I do not see that in 43.1, no.

7 Q.   Okay.  Putting aside receipt of value or granting release,

8 is it your testimony that 43.1 would impair or release the BH

9 litigation?

10          MR. STROCHAK:  Objection, asked and answered.

11          THE COURT:  Sustained.

12 Q.   Mr. Smith, under the plan, are you aware if a party has a

13 claim, let's say in Class 2 and in Class 19, and in Class 2,

14 elects to grant the release and accept the plan consideration

15 but in Class 19, rejects the consideration and declines to give

16 the release.  Is it your understanding that person is bound to

17 give a release for all of its holdings?

18 A.   That's not my understanding of the plan.  That's certainly

19 not what we contemplated.

20 Q.   So it's your testimony that the plan does not require

21 that?

22 A.   I'm aware that the parties are in discussions with regard

23 to clarifying that point but I would just leave it at the

24 intention was not that you would -- if you received your

25 distribution in one particular class, that you would then be

Page 202

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400



WASHINGTON MUTUAL, INC., et al.

1 necessarily providing the broader release with regard to all

2 classes.

3 Q.   Is there anywhere in the plan, currently, that provides

4 for what you just said?

5 A.   I'm not sure that the plan, in its current, form does

6 provide for that.

7 Q.   And you mentioned the parties are in discussions.  Which

8 parties?

9 A.   I understand that we have -- our counsel has been in

10 discussions with various parties, including the settling

11 parties, the creditors' committee, JPMorgan and certain of the

12 plaintiffs represented by Lowenstein Sandler, for example.

13 Q.   Okay.  And will there be a plan modification coming?

14 A.   I don't know whether it would be taken up as a plan

15 modification or as expressed in a confirmation order.  And I

16 frankly don't know whether, ultimately, the parties get there.

17 I'm just telling you I'm aware of those conversations.

18 Q.   Is it your understanding that whatever changes are made

19 would be applicable to all parties?

20 A.   That would generally be my understanding, yes.

21 Q.   Turn again, if you would, to the adversary proceeding

22 cover sheet.  Now with respect to defendant Washington Mutual

23 Preferred Funding LLC, is it your understanding that entity has

24 provided any consideration to the members of Class 19?

25 A.   Well, to the extent that -- well first of all, no
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1 consideration has been provided to anyone yet because the plan

2 hasn't been approved.  But to the extent that the plan is

3 ultimately approved, I believe that Washington Mutual Preferred

4 Funding would be entitled to a release because it would

5 constitute an affiliate of JPMorgan Chase Bank and JPMorgan

6 Chase has put in a significant amount of value in connection

7 with the settlement.

8 Q.   Okay, slightly different question.  Are you aware of any

9 consideration coming from Washington Mutual Preferred Funding

10 LLC to the members of Class 19?

11 A.   When?  I mean, I’m not sure when you're - -under what

12 circumstances.

13 Q.   Is there any consideration contemplated to come from

14 Washington Mutual Preferred Funding LLC to the members of Class

15 19 for the release?

16 A.   Well again, it depends on whether the plan is approved and

17 ultimately, distributions make their way down to your clients

18 in Class 19.

19 Q.   Which consideration would be coming to Class 19?

20 A.   What I guess I'm -- maybe I'm struggling with your

21 question.  My understanding is that, you know, we -- if the

22 plan is approved, there will be significant value that will be

23 distributed to the parties in interest, in accordance with the

24 plan.  And to the extent that the distributions make their way

25 to Class 19, then that is value that would be distributed to
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1 them or consideration for the release.  Again, the folks will

2 have the opportunity or had the opportunity to opt out if they

3 want to pursue their claims and forgo that distribution.

4 Q.   All right.  So to the extent a party in Class 19 opted out

5 of the releases, declined the plan treatment, would any

6 consideration be coming from Washington Mutual Preferred

7 Funding LLC to that party?

8 A.   I'm sorry.  Can you repeat?

9 Q.   Sure.  To the extent that a member of Class 19 opted out

10 of the releases, forgoes the plan treatment, would any

11 consideration be coming to that party from Washington Mutual

12 Preferred Funding LLC?

13 A.   Under that circumstance, no.

14 Q.   Okay.  And same question with respect to the issuer

15 trusts.  Do you understand what I'm saying when I say that?

16 A.   Under the same circumstances, I'm not aware of any

17 consideration that would be going to the members of Class 19.

18 Q.   Okay.  Looking again at the --

19 A.   Although I guess to the extent that those individuals were

20 receiving something in the form of the distribution and the

21 arrangements that JPMorgan Chase and certain representatives of

22 Class 19 or certain settling parties perhaps that would be

23 consideration.  I just don't know.

24 Q.   But it's your understanding if you decline to give the

25 release as a member of Class 19, you don't get anything?
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1 A.   You wouldn't get anything.

2 Q.   That's from JPMorgan, correct?

3 A.   I'm sorry, yes.

4 Q.   Okay.  Looking again at the offering circular for

5 Washington Mutual Preferred Funding payment, to the extent a

6 member of Class 19 declines to give the release, can you tell

7 me, sir, would any compensation or consideration be flowing to

8 the members of Class 19 from Goldman Sachs, Citigroup, Credit

9 Suisse, HSBC, Morgan Stanley or UBS Investment?

10 A.   Not that I'm aware.

11 Q.   Okay.  You're aware that Sullivan & Cromwell represented

12 the issuer trusts?

13 A.   I am aware of that, yes.

14 Q.   Okay.  Are you aware --

15 A.   Actually, I'm aware that Sullivan & Cromwell represented

16 Goldman Sachs as the structuring agent.

17 Q.   Are you aware of any consideration flowing from Sullivan &

18 Cromwell to the members of Class 19, to the extent they don't

19 give a release?

20 A.   I'm not aware of it.

21 Q.   Sir, in addition to your declaration, you also put in some

22 live testimony.  Do you recall that this morning?

23 A.   I do.

24 Q.   Okay.  But to be clear, during your deposition, you were

25 of the view that the documents underlying the trust-preferred
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1 securities spoke for themselves, correct?

2 A.   I'm not sure that I -- I had any number of responses

3 during my deposition.

4 Q.   During your deposition, you said there was no ambiguity;

5 the documents spoke for themselves.  Do you recall that?

6 A.   Which documents?

7 Q.   The trust agreements.

8 A.   I don't recall.  If you could point me to the specific

9 provision -- point in my deposition, I do believe that the

10 documents -- they're clear on the occurrence of the conditional

11 exchange.

12 Q.   Okay.  Turn, if you would, to 56, line --

13 A.   Page 56?

14 Q.   Yes, sorry.  Page 56, line 12.

15 "Q.  Okay.  I want to ask my question in a way that makes --

16 that it makes it very clear that what I'm asking -- I'm not

17 asking for the effect of the notice or non-issuance of the

18 notice.  I'm simply asking if within thirty days, a notice was

19 delivered by WMI to the holders of record to the trust

20 securities?

21 "A.  And again, I'm saying that whether or not notice was

22 delivered, based on the plain reading of the agreement as well

23 as the other related documents, the language speaks for itself.

24 It's very clear from the language that in any event --", et

25 cetera.
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1      So, at your deposition, you took the position that the

2 trust agreements and exchange agreements all spoke for

3 themselves.  Is that correct?

4 A.   Well, I think that the position I was testifying to is

5 that the agreements are very clear that the -- upon occurrence

6 of the conditional exchange, the securities are automatically

7 exchanged.  And then there are steps to be taken after the

8 conditional exchange occurs.  So I believe --

9 Q.   But again, your testimony is the documents are clear on

10 their face?

11 A.   Yes.

12      (Pause)

13          MR. COFFEY:  Your Honor, may I approach?

14          THE COURT:  You may.

15      (Pause)

16 Q.   Mr. Smith, I handed to you --

17          THE COURT:  Just for the record, are these all already

18 pre-marked and part of the exhibits that are in the record or

19 do I need to mark these so we know what --

20          MR. COFFEY:  Your Honor, I believe this is likely part

21 of the debtor's exhibit list but I have not been able to find

22 it yet.  It is the blackline of the liquidating trust

23 agreement.  I think it was the second amended plan supplement.

24          THE COURT:  How about the Cayman preferred?  Is

25 that --
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1          MR. COFFEY:  That is not in, Your Honor.

2          THE COURT:  What number exhibit are you up to?

3          MR. COFFEY:  We were at TPS 7.  Your Honor, actually,

4 I think the offering circular may be part of the summary

5 judgment record.

6          THE COURT:  Is the offering circular from that?

7          MR. COFFEY:  The offering circular, in full, is part

8 of the summary judgment record.

9          MR. SACKS:  Your Honor, he gave two pages from the

10 offering circular.  The whole offering circular is --

11          THE COURT:  Is part --

12          MR. SACKS:  -- in the trust-preferred record.

13          THE COURT:  Okay.  Do we know if the blackline

14 comparison is in the debtor's records -- exhibits?

15          MR. SACKS:  I don't think it's in the trust-preferred

16 record.

17          MR. STROCHAK:  I don't believe we made it a

18 confirmation exhibit, Your Honor.  It probably -- I'm seeing it

19 for the first time here.  I probably -- it's probably included

20 in the record of the case, of course, filed with one of our

21 plan supplements.

22          THE COURT:  Well, let's mark it just so we --

23          MR. COFFEY:  I'm sorry, Your Honor?

24          THE COURT:  Can we mark it as something -- TPS

25 something?
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1          MR. COFFEY:  TPS, I believe, 7.

2          THE COURT:  I believe you're up to 7.  All right.

3          MR. COFFEY:  Thank you, Your Honor.

4 (Offering circular was hereby marked for identification as TPS

5 Exhibit 7, as of this date.)

6 BY MR. COFFEY:

7 Q.   Mr. Smith, I handed you what is the plan supplement

8 Exhibit A form liquidating trust agreement.

9 A.   Okay.

10 Q.   Have you seen this document before?

11 A.   I have.

12 Q.   Okay.  Turn, if you would, to Section 7.7 and let me know

13 when you're there.

14 A.   Okay.

15 Q.   Okay.  This is the provision dealing with compensation and

16 expenses for the liquidating trust and trustee, correct?

17 A.   That appears to be the case.

18 Q.   Okay.  So "liquidating trustee, pursuant to this

19 provision, including individuals serving as comprising

20 liquidating trustee shall receive fair and reasonable

21 compensation for its services to be paid out of the liquidating

22 trust assets, in accordance with the compensation schedule

23 provided to the bankruptcy court, consented to by the

24 creditors' committee and settlement noteholders".

25      Who's the liquidating trustee?
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1 A.   Mr. Kosturos is anticipated to be the liquidating trustee.

2 Q.   Okay.  And has that compensation schedule been filed yet?

3 A.   I'm not aware that it has.

4 Q.   How much is Mr. Kosturos going to get for this liquidating

5 trustee position?

6 A.   I'm not sure that that amount has been determined.

7 Q.   Turn, if you would, to 6.7(a).

8 A.   Okay.

9          THE COURT:  Say what section again?  6 --

10          MR. COFFEY:  6.7(a), Your Honor.

11          THE COURT:  -- .7(a), okay.

12 Q.   This provides "the liquidating trust may, but shall not

13 required to, from time to time enter into contracts with,

14 consult with and retain independent contractors, including

15 attorneys, accountants, appraisers, disbursing agents and other

16 parties deemed by the liquidating trustee to have

17 qualifications necessary or desirable to assist in the proper

18 administration of the liquidating trust."

19      Do you see that provision?

20 A.   I do.

21 Q.   Okay.  What's Mr. Kosturos' firm's name again?

22 A.   Alvarez & Marsal.

23 Q.   Okay.  It's your understanding he's going to retain them?

24 A.   I don't have an understanding in that regard.  It would

25 seem that from the estate's perspective, it would be the most

Page 211

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400



WASHINGTON MUTUAL, INC., et al.

1 efficient.

2 Q.   All right.  And then finally, if you would, turn to

3 Section 9.4.  And this deals with notices to various parties?

4 A.   Correct.

5 Q.   Including to liquidating trustee, resident trustee,

6 members of the trust advisory group.  Tell me, if you would,

7 who is counsel to Mr. Kosturos under the liquidating trust

8 agreement?

9 A.   I don't think a final determination has been made with

10 regard to the counsel selection.  And it would be premature

11 given the fact that the liquidating trust hasn't been formed

12 yet.

13 Q.   But we have a part slotted in here to receive notices as

14 counsel for the liquidating trustee.

15 A.   Well, I think Weil Gotshal's identified as a particular

16 party and the liquidating trustee, I think based on the

17 language that we were looking at in 6.7(a), has the ability to

18 engage other professionals as well.

19 Q.   Okay.  And then finally, if you would, turn back to the

20 offering circular cover page.

21 A.   Okay.

22 Q.   All right.  Again, it's your understanding that Goldman

23 Sachs, Citigroup, Credit Suisse, HSBC, Morgan Stanley and UBS

24 would be getting releases under the plan?

25 A.   I'm sorry?
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1 Q.   Is it your understanding that Goldman Sachs, Citigroup,

2 Credit Suisse, HSBC, Morgan Stanley and UBS would be receiving

3 releases under the plan?

4          MR. STROCHAK:  Objection, Your Honor, asked and

5 answered.  And it's also vague and ambiguous.

6          THE COURT:  Sustained.

7 Q.   Do you have an understanding as to whether or not Goldman

8 Sachs will be getting a release in its capacity as underwriter

9 for the WaMu Cayman deal?

10          MR. STROCHAK:  Same objections, Your Honor.

11          THE COURT:  Yeah, didn't we go over this?

12          MR. COFFEY:  I just -- it's a foundation question,

13 Your Honor.  After my next question, I'll be done.

14          THE COURT:  Ask another question.  You've already

15 asked this one.

16          MR. COFFEY:  Okay.

17 Q.   Is it your understanding that Goldman Sachs, Citigroup,

18 Credit Suisse, HSBC, Morgan Stanley and UBS are clients of Weil

19 Gotshal?

20 A.   I don't have any direct understanding of that.  I know

21 that Weil Gotshal represents any number of folks.  You could

22 back to their retention application and presumably, they

23 have -- like they did with JPMorgan -- disclosed potential

24 conflicts with regard to those parties.

25          MR. COFFEY:  No further questions, Your Honor.
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1          THE COURT:  All right.  Anybody else?

2          MR. STROCHAK:  Can we take one more break, Your Honor?

3          THE COURT:  You want to take another break?

4          MR. STROCHAK:  One more quick break.

5          THE COURT:  All right.  Let's take a short break, five

6 minutes.

7      (Recess from 4:25 p.m. to 4:32 p.m.)

8          THE COURT:  All right.  You may proceed with cross.

9 CROSS-EXAMINATION

10 BY MR. STEINBERG:

11 Q.   Good afternoon, Mr. Smith.  My name is Arthur Steinberg.

12 I'm from King & Spalding and I represent some of the Dime

13 warrant holders.  I think in your direct testimony, you

14 indicated you had general familiarity with the Big Will (ph.)

15 litigations.  Is that correct?

16 A.   General familiarity, yes.

17 Q.   Did you -- have you read the amended warrant agreement

18 relating to the anchor -- the litigation tracking warrants?

19 A.   Yes.

20 Q.   Have you - -do you have familiarity with the Anchor

21 litigation in general?

22 A.   In general, I understand the litigation.  I don't have any

23 detailed knowledge of it.  I haven't worked on it.

24 Q.   Do you have general familiarity with litigation tracking

25 warrants in general?

Page 214

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400



WASHINGTON MUTUAL, INC., et al.

1 A.   I understand that litigation tracking warrants were issued

2 to your clients.  I don't have, sort of, general knowledge of

3 them, no.

4 Q.   Are you familiar with the litigation tracking warrants

5 that were issued in connection with the Glen Fed Bank?

6 A.   I'm not familiar with those.

7 Q.   Do you have any idea whether the Golden State litigation

8 tracking warrants were a predecessor to the litigation tracking

9 warrants issued by the Dime?

10 A.   I am not aware of that.

11 Q.   Did you answer interrogatories in connection with the

12 adversary proceeding when that question was asked?

13 A.   I don't recall answering that question.

14 Q.   Interrogatory 23 --

15          THE COURT:  Is this a matter of the record or --

16          MR. STEINBERG:  I think I can just read it and see if

17 I can jog his memory.

18          THE COURT:  Okay.

19          MR. STEINBERG:  If he doesn't have a memory.

20          THE COURT:  You may.

21 Q.   "Identify all other entities that have issued litigation

22 tracking warrants, including those after which the LTWs were

23 modeled and those which were modeled on the LTWs."  And after a

24 paragraph of general objections and specific questions, you

25 answer "Subject to and without waiving the forgoing specific
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1 objections, general objections and objections to definitions

2 and instructions, I'm reserving the right to supplement, amend

3 or revise this response."  WMI responds that the following

4 entity-issued securities denominate litigation tracking

5 warrants Golden State Bank Corp.

6      Does that refresh your recollection, in any way, about the

7 Golden State Bank Corp litigation tracking warrants?

8 A.   It doesn't, unfortunately.  I took away from your initial

9 question whether the litigation tracking warrants that you were

10 referring -- whether those were litigation tracking warrants to

11 which Washington Mutual succeeded.  I just -- maybe I misheard

12 your question.

13 Q.   Okay.  Well, why don't I try to --

14 A.   The way that I heard it -- and I'm sorry.  The way that I

15 heard what you were just reading, it refers to any issuer of

16 litigation tracking warrants, rather than litigation tracking

17 warrants issued by or succeeded to by Washington Mutual.

18 Q.   That's correct.  I meant it the way that I just read it.

19 Are you familiar with the situation involving Golden State Bank

20 Corp --

21 A.   I'm not.

22 Q.   -- and what they paid litigation tracking warrant holders.

23 A.   I am not familiar with that.  No, sir.

24 Q.   Okay.  Let's talk about the American Savings Bank

25 litigation.  I think you said, generally, that you thought that
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1 Washington Mutual, Inc. was the successor because they were the

2 plaintiff in the litigation?

3 A.   I believe what I said is that based on a review of our

4 corporate records, it appeared to us that Washington Mutual,

5 Inc. had a claim to that litigation given the way that the

6 acquisition records read.  However, it's not free from doubt.

7 Q.   And was there more than one plaintiff in the American

8 Savings Bank litigation?

9 A.   I believe so.

10 Q.   And how many plaintiffs were there?

11 A.   I don't recall the exact number.

12 Q.   Was American Savings Bank FA a plaintiff in the American

13 Savings litigation?

14 A.   That sounds right, sir.

15 Q.   And who owned -- who acquired American Savings Bank FA?

16 A.   Ultimately, Washington Mutual Bank acquired them.

17 Q.   Okay.  So you have in American Savings, you have

18 Washington Mutual Bank being the entity that acquired the bank

19 and the caption of the American Savings litigation, the first

20 plaintiff is American Savings Bank FA, isn't that right?

21 A.   I'm sorry, can you repeat your question?

22 Q.   The caption in the American Savings litigation, the named

23 plaintiff, the first plaintiff, is American Savings Bank FA,

24 right?

25 A.   Do you have it?
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1 Q.   Well, I was looking at the disclosure statement.

2 A.   Okay, well --

3 Q.   It's on page 56 of the disclosure statement.

4 A.   I'm sorry, page 56?

5 Q.   Um-hum.

6 A.   Yes, American Savings Bank FA, Keystone Holdings and

7 certain other related parties.

8 Q.   Right.  And if you look at the second paragraph under (i),

9 when they refer to the caption of the case, the name is listed

10 as American Savings Bank FA, right?

11 A.   That appears to be the case.

12 Q.   Okay.  So that the American Savings Bank litigation, like

13 the Anchor litigation, was something that was an asset in

14 dispute between JPMorgan and Washington Mutual Inc., correct?

15 A.   That is correct.

16 Q.   Okay.  And with regard to the Anchor litigation, the

17 debtor had taken the position in the JPMorgan adversary

18 proceeding that it owned the Anchor litigation, correct?

19 A.   In the adversary proceeding with the FDIC and JPMorgan?

20 Q.   No, the JPMorgan adversary proceeding that, I think, was

21 started in the Bankruptcy Court, where you answered in

22 counterclaim, you asked for the --

23 A.   In our counterclaim, we did file what I would characterize

24 as a protective claim in that regard, yes.

25 Q.   Was -- wasn't a real claim?  It was just a protective
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1 claim?

2 A.   It was a real claim, but I would just characterize it

3 that, you know, in terms of having looked back at the corporate

4 records, it was certainly a valid claim that was filed in good

5 faith.  But --

6 Q.   Do you want to say something more than it was a valid

7 claim filed in good faith?

8 A.   No, sir.

9 Q.   Okay.  So you made a valid claim, filed in good faith,

10 that Washington Mutual Inc. owned the Anchor litigation.  Is

11 that correct?

12 A.   We filed a claim.  It was expressed in our papers.

13 Q.   Did you think it was a valid claim?

14 A.   Yes.

15 Q.   Did you think you filed it in good faith?

16 A.   I believe that we filed all of our claims in good faith,

17 sir.

18 Q.   Okay.  Good.  So you have the Washington Mutual Inc.

19 claiming to own the Anchor litigation.  And by the way, Jones

20 Day represents the plaintiff in the Anchor litigation, right?

21 A.   I believe that's correct.

22 Q.   And they filed their -- a certificate in the court of

23 federal claims stating that they were -- that the real party in

24 interest in that litigation was Washington Mutual Inc.,

25 correct?
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1 A.   I don't recall, sir.

2 Q.   Okay.  Did you read the Goulding declaration and see the

3 footnote where he refers to that certificate of interest?  Does

4 that jog your memory?

5 A.   No, sir.

6 Q.   Okay.  All right, so it would be fair to say then that the

7 debtor in good faith then made a claim to own the American

8 Savings Bank litigation and under the global settlement, the

9 American Savings litigation goes to Washington Mutual Inc.

10 while the Anchor litigation goes to JPMorgan?  Correct?

11 A.   That is correct.

12 Q.   All right.  So let's -- are you familiar with the issues

13 relating to the reserve that we believe should be established

14 for the dime warrants?  The amount of the reserve?

15 A.   I understand that you have raised some issues with regard

16 to the reserve.  I haven't had direct involvement in

17 calculating the reserve.

18 Q.   Do you remember what the original disclosure statement

19 provided for the reserve?

20 A.   I don't recall.

21 Q.   So if I told you it was like 184 million dollars, that

22 wouldn't jog your memory?

23 A.   If you want, I can look at the original disclosure

24 statement.  I just don't recall what the original projected

25 reserve is.
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1 Q.   Okay.  And you're familiar with -- that the debtor

2 recently filed an estimation motion, changed the number from

3 184 million dollars to 250 million dollars?  Do you have a

4 recollection of that?

5 A.   I'm aware that we did that, yes.

6 Q.   And why did you do that?

7 A.   I believe that there was a concern that the reserve wasn't

8 appropriately calculated.  However, you'd have to speak with

9 Mr. Goulding on that particular topic as I -- again, I didn't

10 have any direct involvement in --

11 Q.   So you don't know why the debtor made a mistake.  You just

12 know they made a mistake and changed its number, is that

13 correct?

14 A.   I'm not sure --

15          MR. STROCHAK:  Objection.

16          THE COURT:  Sustained.

17 Q.   Do you know whether after the bankruptcy case commenced,

18 that the debtor or principals of the debtor went to Sullivan &

19 Cromwell who drafted the dime warrants to get a clarification

20 as to what certain provisions of the dime warrant meant?

21 A.   I'm aware that we spoke to a few people in order to get

22 some clarity around those particular claims.  I believe that

23 Sullivan & Cromwell or a person at Sullivan & Cromwell whose

24 name is escaping me was one of those persons.

25 Q.   Okay.  So the document wasn't that clear to you and you
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1 needed to speak to the person who was involved in the drafting

2 to get better clarity, isn't that correct?

3 A.   I don't -- I didn't have any direct participation in those

4 conversations.  My general understanding that -- is that the

5 conversation was intended to get clarity around the litigation

6 tracking warrants generally.  I don't know whether a specific

7 document came up.

8 Q.   Okay.  Now, I think you -- you're the witness who said

9 that you think the releases are fair and reasonable.  Were the

10 releases as originally drafted and presented in the plan --

11 were they fair and reasonable as well?

12 A.   My view is that the releases both then and now are fair

13 and reasonable given the value that is ultimately going to be

14 distributed if the plan is approved.

15 Q.   So, let's focus with the then as compared to how you

16 modified it.  You believe that a party that is not getting any

17 consideration under a plan who has not consented to give a

18 third party release, that there are circumstances under

19 applicable precedent where you should be able to compel that

20 party to release third parties?

21 A.   I guess I would say that the releases as contemplated in

22 the original draft plan have been scaled back and that -- I'll

23 agree with you that the current iteration of the releases,

24 where they are more consensual in nature and provide certain

25 carve backs that are described, are more sensible, sir.
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1 Q.   But my question was not whether you agree that you should

2 have modified it before.  My question was, because you are the

3 witness that are (sic) talking about what's fair and

4 reasonable, whether you thought what you originally proposed

5 which compelled everybody to file objections, whether that was

6 fair and reasonable.

7          MR. STROCHAK:  Objection, Your Honor.  Argumentative.

8          THE COURT:  Sustained.

9 Q.   Okay.  Now I'm looking at your changes to the

10 modifications to Section 43.6.  There is a carve out that

11 before you get to the general proposition that there be no

12 nonconsensual releases to a third party, we have three caveats.

13 It says, "Except as otherwise provided in the plan" --

14          THE COURT:  Start over again.  Where are we?

15          MR. STEINBERG:  In 43.6 under the plan modification.

16 Q.   The general proposition that the -- that has been stated

17 repeatedly this afternoon, is that the modification is intended

18 not to compel a release to a party that hasn't consented that

19 is not getting any consideration under the plan, but the lead

20 in to 43.6 says, "Except as otherwise provided" and lists three

21 different things: plan, confirmation order, global settlement.

22 Correct?

23 A.   That's how it reads.

24 Q.   Okay.  So I've not seen the confirmation order, have you?

25 A.   I believe that I have.  I may have seen a draft, but I
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1 haven't reviewed it in detail.

2 Q.   Has it been circulated to anybody?

3 A.   I don't know whether it's --

4 Q.   Okay --

5 A.   -- been circulated --

6 Q.   -- so we -- so --

7 A.   -- beyond the debtors' advisors.

8 Q.   Would you agree with me it's unfair for us to try to

9 analyze if there's a carve out to the general proposition in

10 the context of a document that hasn't been circulated to

11 anybody?

12 A.   I --

13          MR. STROCHAK:  Objection, Your Honor.  Argumentative.

14          THE COURT:  Sustained.

15 Q.   Okay.  Let's talk about the plan because it's a very

16 complicated plan.  It's a long plan.  What are the provisions

17 in the plan that is an expressed carve out to the general

18 proposition that you've modified in 43.6?

19 A.   I'm not sure I follow your question.

20 Q.   What are the exceptions that are in the plan?  If I struck

21 out the language "except as otherwise provided in the plan" and

22 left it out, is there -- am I changing anything?

23          MR. STROCHAK:  Objection, Your Honor.  May I be heard

24 on this?  It just seems that counsel is cross-examining on a

25 typical provision --
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1          THE COURT:  Overruled.

2          MR. STROCHAK:  Thank you, Your Honor.

3          THE COURT:  Please don't argue it.  Let your witness

4 testify to what it means.

5 A.   I'm sorry, can you repeat --

6 Q.   What are the provisions in the plan that are the

7 exceptions to the general rule of 43.6 as modified?

8 A.   Sitting here, I haven't given thought to all of the

9 possible exceptions.  It's a lengthy document.  At the end of

10 the day, as I understand it, Your Honor will provide for the

11 scope of the releases and --

12 Q.   You know, if it's a lengthy document to you, it's a

13 lengthy document to everybody who's looking at it as well.

14          MR. STROCHAK:  Objection, Your Honor.

15 Q.   And so I wanted to know --

16          THE COURT:  Please, please.

17 Q.   If I wanted to know if I strike out "except as otherwise

18 provided in the plan", what have I changed?

19 A.   And, again, sitting here without the opportunity to think

20 through all of the various scenarios that would be implicated

21 by the revision that you just described, I'm not sure I can

22 answer your question.

23 Q.   Can you think of one?

24 A.   Not offhand, no, I can't.

25 Q.   All right.  What about exculpation?  That would be one?
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1 the -- you are asking to release for acts of post -- on a post-

2 petition basis, third parties being board members, et cetera,

3 correct?

4 A.   I'm sorry.  Third parties, what?

5 Q.   Such as board members, for their post-petition acts.

6 A.   The exculpation provision, as I understand how it

7 operated, is meant to provide releases to the debtor, the

8 debtor's personnel who have been working during the post-

9 petition period.

10 Q.   So the debtor and the debtor personnel are two different

11 entities, right?

12 A.   Well, I'm sorry.  I need to -- I would need to refer

13 specifically to the exculpation provision in 43.10, I believe

14 it is.  If you'll give me a minute -- 43.8.

15 Q.   It's 43.8?

16 A.   And what is your question again, sir?

17 Q.   Is the exculpation provision something that is a carve out

18 to the general rule that you are not compelling releases of

19 nondebtor third parties?

20 A.   That would seem to be the case.

21 Q.   Are you familiar with Section 4.4 of the amended warrant

22 agreement which talks about is there are events that have not

23 been foreseen, whether the board needs to act in its good faith

24 judgment to fairly and adequately protect the purchase rights

25 in accordance with the essential intents and principals of the

Page 226

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400



WASHINGTON MUTUAL, INC., et al.

1 litigation tracking warrants?

2 A.   I read that provision, yes.

3 Q.   Right.  And I think the company's position is, that is

4 that -- you used the word permissive.  I say you could be

5 arbitrary.  But what happ -- but, you know, my argument is that

6 it's mandatory, right?  And this is a mandatory act post-

7 petition.

8      So my question is, now are you asking for -- if there's

9 not going to be a distribution to the dime warrant holders, are

10 you asking for, in effect, a release of 4.4 by virtue of your

11 release provision?

12 A.   I'm not sure that we would agree with the reading of 4.4.

13 I do believe it says "may".  I haven't given thought to how

14 43.8 impli -- is implicated by 4.4.

15 Q.   Well, I know the word says "may", it says a whole bunch of

16 lan -- other language and I don't mean to debate you unless you

17 really want to.  But, our position is that it was mandatory.

18 And I think you signed in your interrogatory, correct me if I'm

19 wrong, that the board was never even consulted on this issue,

20 correct?

21 A.   I'd have to see the interrogatory but I believe that

22 that's correct.

23 Q.   Okay.  So the board wasn't consulted.  They didn't even

24 have a chance to be arbitrary and make a good faith judgment or

25 not.  And now I'm asking you whether -- if I'm correct and you
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1 were wrong and this was a mandatory provision, are you looking

2 to use 43.6 to have the litigation tracking warrant holders

3 give up this claim if they otherwise don't get a distribution

4 under the plan?

5 A.   I'm not sure I follow your question.  Again, to the extent

6 that you're not receiving a distribution under the plan, I

7 don't believe you're providing a release and so I'm just sort

8 of struggling to answer your question.

9 Q.   Well, I'm not getting a distribution under the plan and

10 hopefully, I will.  But if I'm not, is the exculpation

11 provision going to override what you've just said?

12 A.   I'm sorry.  Can you repeat the question?  I was just

13 trying to reread 43.8.

14 Q.   Assuming that I am right but I don't get a distribution

15 under the plan, are you trying to use 43.6 (sic) of the plan to

16 take away what rights I might otherwise have under Section 4.4?

17          MR. STROCHAK:  Just a clarification, Your Honor.  Is

18 it 43.6 in the question or 43.8?

19          THE COURT:  I think it's 43.8, the exculpation.

20          MR. STEINBERG:  I meant 43.8.

21          MR. STROCHAK:  Thank you.

22 A.   Well, as I understand 43.8, to the extent that the plan is

23 approved with that provision, you would be providing the

24 release under 43.8 but not 43.6.  But it would be with regard

25 to the acts taken by the debtors during the post-petition
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1 period --

2 Q.   Right.

3 A.   -- not with regard to your underlying claim, as I

4 understand it.

5 Q.   Right.  But it would relate to what my contentions were as

6 to whether the board exercised a good faith judgment to fairly

7 and adequately protect the rights of the litigation tracking

8 warrant holders in accordance with the essential intent and

9 principals of those provisions in the context of the plan in

10 the global settlement?

11 A.   You know, you're reading the language.  Again, I believe

12 that in our argument on this topic we have disagreed with the

13 position that you've taken and it's --

14          THE COURT:  All right.

15 A.   -- ending (sic) before the Court.

16          THE COURT:  I know the party's position.  You've made

17 your point, move on.

18          MR. STEINBERG:  Okay.

19 Q.   Next, the third caveat besides plan and confirmation order

20 was global settlement, right?  So was there something -- and I

21 think you said that if I'm a third party who didn't consent,

22 I'm not releasing JPMorgan.  So is there anything in the global

23 settlement that would take away that general proposition?

24 A.   Which general proposition?

25 Q.   The general proposition that -- under 43.6 that they're
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1 not releasing third parties including JPMorgan.

2 A.   Again, under 43.6, to the extent that you're not entitled

3 to a distribution, you're not providing a release.  Or at least

4 that's my understanding of how it meant to offer it.  So,

5 again, I don't see that you're giving a release that you're

6 talking about.

7 Q.   Okay.  So page 41 of the global settlement agreement, in

8 Section 2.13(B), it says, "On and after the effective date and

9 pursuant to the 363 sale and settlement, (i) the WMI entity is

10 the FDI receiver and the FDIC corporate shall be deemed to have

11 sold, transferred and assigned as of September 26th, 2008" --

12 I'll get to the retroactive to two years -- "to JPMC and any

13 and all wide title interest in such parties may have in the

14 Anchor litigation, free and clear of the liens, claims and

15 interest and encumbrances of any persons including, without

16 limitation, any liens, claims, interest and encumbrances of

17 holders of litigation tracking warrants as set forth in the

18 2003 amended and restated warrant agreement, dated as of March

19 11th, 2003."

20      So, are you or not trying to ask the litigation tracking

21 warrant holders to give up their claims against JPMorgan

22 pursuant to this provision of the global settlement?

23 A.   I guess my reading of this provision and what we intended

24 is to the extent that the settlement agreement and the plan

25 implementing the settlement agreement are approved by the
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1 Court, that they will be transferred to JPMorgan free and clear

2 of those claims, including any encumbrances or -- of holders of

3 litigation tacking warrant as set forth in the warrant

4 agreement.  I don't know the extent to which your claims

5 would --

6 Q.   Are you familiar with section 4.2(d) of the amended

7 warrant agreement which talks about combinations and the

8 obligations of a successor company to take on the litigation

9 tracking warrant obligations?

10 A.   I don't recall 4.2(d) specifically.

11 Q.   Okay.  But it's your testimony that if there was a valid

12 4.2(d) claim against JPMorgan that you're looking to the global

13 settlement agreement to have the litigation tracking warrant

14 holders drop those claims against JPMorgan?

15 A.   I'm sorry; can you repeat your question?

16 Q.   Is there anything in the global settlement agreement that

17 takes away the general proposition that the litigation tracking

18 warrant holders are not releasing JPMorgan?

19 A.   Your claim in Against WMI and under that -- these are

20 claims that we're prepared to transfer the litigation to

21 JPMorgan free and clear.  You all right entitled ex -- you're

22 entitled to exercise the warrant to receive shares of common

23 stock of WMI.  I'm not sure I see a link between but I --

24 Q.   If I was able to make my valid 4.2(d) claim and say that

25 either JPMorgan aided and abetted a breach of a contractual
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1 obligation that everybody knew about and that I wanted to

2 assert that claim directly because somehow you didn't pay me

3 under the plan, you're looking to take this provision on 43.6

4 and say that you can't assert that claim against JPMorgan,

5 isn't that correct?

6 A.   I'm sorry; I'm just struggling to understand your

7 question.

8 Q.   Well, let me just ask you differently.  If I struck out

9 the words except as provided in the global settlement, would

10 you be okay with that?

11 A.   Where are you striking --

12 Q.   In 43.6.  I'm getting rid of except as provided in the

13 plan, I'm getting rid of except as provided in the global

14 settlement.  I'm just going to make it a naked statement which

15 basically says that I preserve my client's rights against third

16 party holders.  Is that okay?  Can we make that edit now?

17 A.   To the extent your edit is consistent with what I had

18 talked about previously, which is to the extent you're not

19 getting a distribution, you're not providing a release.

20 Q.   So I can take out those -- that language in 43.6 and get

21 to that same point?

22 A.   I --

23          MR. STROCHAK:  Objection, Your Honor; argumentative.

24          THE COURT:  Sustained.

25 Q.   Okay.  I think in your declaration, in paragraph 35, you
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1 talk about the substantial contribution made by the settling

2 noteholders and the creditors committee, correct?

3 A.   I'm sorry; I'm trying to find the declaration but I

4 believe that that's generally consistent with what I'd said,

5 yes.

6 Q.   Right.  So, I want to talk about the settling noteholders.

7 The plan provision on 43.18 says that without a fee application

8 or anybody other than --

9          THE COURT:  Forty-three point what?

10          MR. STEINBERG:  Eighteen.

11          THE COURT:  Okay.

12 Q.   Without a fee application or anything other than the

13 liquidating agent's consent, the fees of the settling

14 noteholders will be paid, right?

15 A.   48.18 contemplates the payment of fees and expenses of

16 certain creditors including Fried Frank, that's correct.

17 Q.   Well, I didn't mention Fried Frank yet but I agree with

18 you.  It's certain creditors.  And they don't have to file a

19 fee application or notice to anybody as long as the -- it's

20 acceptable to the disbursing agent, correct?

21 A.   That's correct.

22 Q.   All right.  So, how much of the fees are Fried Frank?

23 A.   I don't know.

24 Q.   Have a ballpark figure?

25 A.   Not off the top of my head, no.

Page 233

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400



WASHINGTON MUTUAL, INC., et al.

1 Q.   More than a million dollars?

2 A.   I don't know, sir.

3 Q.   Okay.  How about Blank Rome?

4 A.   I don't know.

5 Q.   White & Case?

6 A.   I don't recall.

7 Q.   Kasowitz?

8 A.   I don't know.

9 Q.   Zolfo Cooper?

10 A.   I don't know.

11 Q.   All right.  Who did Fried Frank represent?

12 A.   Fried Frank has represented a group of creditors in the

13 case.

14 Q.   You know specifically which creditors?

15 A.   I am aware that the group has changed from time to time

16 but I'm generally aware that it is included Appaloosa, Center

17 Bridge, Owl Creek and Aurelius.  These are some --

18 Q.   Okay.  And who does Blank Rome represent?

19 A.   I don't recall who Blank Rome is.  Perhaps it's the local

20 counsel but I don't recall?

21 Q.   White & Case?

22 A.   White & Case also represents a group of senior

23 noteholders.

24 Q.   Kasowitz?

25 A.   I believe that they represent a group of bondholders.

Page 234

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400



WASHINGTON MUTUAL, INC., et al.

1 Q.   You don't remember which group?

2 A.   I'm not sure of the holdings of that group, sir.

3 Q.   And Zolfo Cooper?

4 A.   I'm not sure who Zolfo Cooper represents.  I know that

5 they represent the holders of certain bonds but I don't know

6 which group in particular.

7 Q.   But each of these law firms made this substantial

8 contribution in connection with negotiation the global

9 settlement, right?

10 A.   I would say that the parties-in-interest represented by

11 various firms that you've just referred to, in particular the

12 folks represented by Fried Frank, the creditors committee,

13 others have made significant contributions to -- for purposes

14 of structuring the settlement and the plan, yes.

15 Q.   Okay.  So we have these people and now we have the members

16 of the creditors committee.  The members of the creditors

17 committee are four people.  Do you know who they are?

18 A.   I don't recall those specific --

19 Q.   Bank of New York is one?

20 A.   Bank of New York --

21 Q.   Sound familiar?

22 A.   -- indentured trustees.

23 Q.   Right.  Land Debenture, indenture trustee?

24 A.   I don't recall the specific identifies --

25 Q.   Wells Fargo, indentured trustee?
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1 A.   Wells Fargo, I believe, is on the committee, yes.

2 Q.   Wilmington Trust, indenture trustee?

3 A.   I don't recall whether Wilmington Trust is on the --

4 Q.   You don't know if they're the indentured trustee for the

5 CCB holders?

6 A.   I just don't recall, sir.

7 Q.   Okay.  So we have -- take my word for it, you have four

8 indentured trustees in the committee, does that sound right?

9 A.   Sounds roughly right.

10 Q.   You're paying their counsels' fees for the substantial

11 contribution that they made towards the global settlement?

12 A.   We are paying the creditors committee's fees and I believe

13 that we have agreed to pay the counsel fees for other members

14 of the committee but I'm just -- I'm not sure of the -- where

15 that agreement is documented.

16 Q.   Okay.  So the settling noteholders who are part of the

17 group, also represented by the indentured trustee, they're all

18 getting compensated for the substantial contribution they made

19 towards the development of this global settlement, correct?

20 A.   I'm sorry; could you repeat --

21 Q.   Yeah.  We have the settling noteholders who made this

22 great contribution towards the global settlement and now we

23 have the indentured trustees who represent the overall group

24 that these people are part of and they're also getting

25 compensated for their contribution towards the global
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1 settlement, right?

2          MR. STROCHAK:  Objection; argumentative.

3          THE COURT:  Overruled.

4 A.   Again, I believe that we are -- we have agreed to pay the

5 fees of their counsel.  I believe firmly that the creditors

6 committee and the other parties to whom you refer have made

7 significant contributions to the development of the settlement

8 and the plan.

9 Q.   I hadn't gotten to the creditors committee yet.  I'll get

10 to them next.  But how much do the individual indentured

11 trustees legal fees?  How much do they aggregate?

12 A.   I don't recall.

13 Q.   Do you know?

14 A.   I don't know at this time.  I believe that they had

15 submitted an invoice at one point.  I just don't know the

16 numbers, sir.

17 Q.   Did you ever ask for the numbers of the Fried Frank, Blank

18 Rome, White & Case, Kasowitz, Zolfo Cooper?  You ever ask to

19 see, hey, what are those numbers?

20 A.   I have not specifically asked for those.

21 Q.   Do you know anybody from the company's side who's asked

22 for these numbers?

23 A.   You'd have to ask --

24 Q.   I don't have to ask anyone --

25 A.   Oh, I'm sorry.
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1 Q.   -- I'm just asking you again.

2 A.   I believe that personnel from A&M have been in touch with

3 the various folks to get their fees and an estimate of their

4 invoices but --

5 Q.   Okay.

6 A.   -- you'd have to ask --

7 Q.   All right.  So now we have the settling noteholders whoa

8 re part of the group represented by the indentured trustees and

9 those four members sit on a creditors committee and creditors

10 committee's counsel is obviously also getting paid as well too

11 for their contribution and working connection with the global

12 settlement, right?

13 A.   Counsel to the creditors committee has its fees paid as

14 approved by the Court.

15 Q.   All right.  And this plan that's being proffered pays to

16 the settling noteholders essentially a hundred percent of their

17 principle?

18 A.   I'm sorry?

19 Q.   This plan that is being proffered pays to the settling

20 noteholders a hundred percent of their pre-petition principle

21 amount?

22 A.   No, sir.  I think that the plan pays to those settlement

23 noteholders what it pays in accordance with the terms of the

24 waterfall.  I believe that the junior most among them are not

25 receiving a hundred percent recovery.
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1 Q.   Those are -- that's the peers group?

2 A.   Correct.

3 Q.   But everybody above the peers group in getting a hundred

4 percent of their principle, correct?

5 A.   To the extent that the plan provides for that class to

6 receive -- or to the extent that proceeds are available and

7 flow through the waterfall and result in the payment to that

8 creditor of a hundred percent of their claim, that's how it

9 will work.

10 Q.   But isn't that the likely outcome.  Isn't that what you

11 presented in all your recovery numbers including your

12 liquidation analysis?

13 A.   Excuse me; I was just going to refer -- I believe that the

14 disclosure statement indicates their projected recoveries

15 through the various classes.  And again, I think until you get

16 to the peers, the disclosure is that the claimants ahead of

17 them in the waterfall are projected to receive a hundred

18 percent recovery.

19 Q.   And most of them are projected to get contractual

20 interest, right?

21 A.   I don't recall whether they're getting contractual

22 interest or post-petition interest of what have you.

23 Q.   I meant post-petition interest calculated at the

24 contractual rate.

25 Q.   I'm sorry; I don't recall whether it's calculated at the
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1 contractual rate of in accordance with a different calculation.

2 I believe that the folks who have testified on this topic from

3 our restructuring advisors have been in a better position to

4 answer your question on that.

5 Q.   Okay.  But they're not getting paid at the federal

6 judgment rate, right?

7 A.   I don't recall, sir.

8 Q.   Okay.  So, I said I would get back to it.  The context of

9 the global settlement is that there's a transfer -- a sale of

10 the debtors' interest in a group of assets.  But it's being

11 backdated for two years.  Why?

12 A.   I'm sorry; which item are you referring to?

13 Q.   The transfer of the debtors' assets under the global

14 settlement is to be dated as of the September 2008.  So I guess

15 its' a little more than two years.  Why is it being backdated?

16 A.   I don't recall, sir, why the plan provides for -- I guess

17 I wouldn't say that it's backdating, it's just deemed to have

18 occurred on the date of the receivership.  And presumably that

19 is because the parties want to have clarity around the rights

20 that they succeeded to on that date.

21 Q.   But you're doing a transfer under a plan that's taking

22 place now, right?  And you want to say it's dated as of a date

23 that's more than two years ago, right?

24 A.   That's correct.

25 Q.   Okay.
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1          MR. STROCHAK:  Objection; asked and answered.

2          THE COURT:  Well, he's answered it again.  Go ahead.

3 A.   I'm sorry; can you repeat?

4          THE COURT:  You already answered.  Go ahead.

5 Q.   Were you involved in the negotiations to which liabilities

6 were to be assumed by JPMorgan and which liabilities which were

7 to stay behind with Washington Mutual, Inc.?

8 A.   I was generally involved in the negotiation, yeah.

9 Q.   Okay.  Did anybody ask JPMorgan to assume the litigation

10 tracking warrant obligation?

11 A.   Not that I'm aware of.

12 Q.   Anybody ask -- were you in consultation with --

13          MR. STEINBERG:  Your Honor, strike that.

14 Q.   Are you aware of any situation where litigation tracking

15 warrants were originally issued, like the dime warrants, but,

16 when they were ultimately payable, they were payable in cash?

17          MR. STROCHAK:  Objection, Your Honor; it sounds like

18 Mr. Steinberg is trying to try the matter that he didn't want

19 to try --

20          THE COURT:  Yeah, well --

21          MR. STROCHAK:  -- in this proceeding.

22          MR. STEINBERG:  I'm happy to try it.

23          THE COURT:  Just not now.

24          MR. STEINBERG:  Just not now.

25          THE COURT:  Okay.  So, sustained.
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1          MR. STEINBERG:  Okay.  No more questions, Your Honor.

2 Thank you.

3          MR. ROQUEMORE:  Good afternoon, Your Honor.

4          THE COURT:  Good afternoon.

5          MR. ROQUEMORE:  Your Honor, James Roquemore, Greer,

6 Herz & Adams on behalf of American National Insurance and the

7 other Texas Group plaintiffs.

8          THE COURT:  Thank you.

9 CROSS-EXAMINATION

10 BY MR. ROQUEMORE:

11 Q.   Good afternoon, Mr. Smith.  Mr. Smith, do you have the

12 second plan modification nearby you?

13 A.   It's always nearby.  436105, okay.

14 Q.   I'll be asking you questions on that document as well as

15 the plan itself.  Mr. Smith, you testified earlier that you're

16 familiar with the releases that are contained in the plan and

17 the global settlement agreement, is that correct?

18 A.   Correct.

19 Q.   And you're also familiar with the Texas litigation, sir,

20 correct?

21 A.   Yes, I am.

22 Q.   Okay.  And you're familiar with how the plan and the

23 global settlement agreement purport to affect the settlement

24 agreement --

25 A.   Yeah.
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1 Q.   -- or purport to affect the Texas litigation, is that

2 correct?

3 A.   Yes.  I mean I believe that under the terms of the

4 settlement agreement, to the extent it's approved by the Court

5 and to the extent that the claims, to the extent you have any,

6 are derivative of WMI, that we will take reasonable efforts to

7 have those claims dismissed.

8 Q.   You testified earlier that there will be no releases of

9 any of the claims of the Texas Group, pursuant to the Texas

10 litigation, as part of the plan, is that correct?

11 A.   I don't recall that I talked about the Texas litigation

12 today before you got up.

13 Q.   You don't recall stating that the Texas litigation claims

14 are not released?

15 A.   I don't recall that here.

16 Q.   Let's take a step back then.  Are you familiar with

17 whether the Texas Group are receiving any distribution under

18 the plan?

19 A.   I don't believe that the Texas Group is receiving

20 consideration under the plan and therefore I'm not sure that

21 they're giving a re -- I don't think you're giving a release.

22 What I'm struggling with is I believe your claims have been

23 dismissed so I'm not sure which claims we're referring to.

24          MR. ROQUEMORE:  Judge, move to strike as

25 nonresponsive.
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1          THE COURT:  Overruled.  He --

2          MR. ROQUEMORE:  Okay.

3          THE COURT:  His answer is his answer.

4 Q.   Mr. Smith, the question is it's true, isn't it, that the

5 Texas Group, American National Insurance Company and the other

6 members of the Texas Group, are not receiving distributions

7 under the plan, is that correct?

8 A.   Again, to the extent that the Texas Group has claims, to

9 the extent that you're entitled to a distribution in accordance

10 with the plan and you opt not to opt out of the releases, then

11 under that circumstance, to the extent you have an allowed

12 claim, you would be entitled to receive a distribution.  Again,

13 I'm -- if you aren't receiving a distribution, the general

14 principle is that you're not providing a release.

15 Q.   So nonparties who are suing -- nondebtor third parties who

16 do not receive distributions are not released under the plan,

17 is that true?

18 A.   I'm sorry; I'm not sure I follow your question.

19 Q.   Nondebtor third parties who have claims against other

20 third party nondebtors --

21 A.   Um-hum.

22 Q.   -- to the extent that they don't receive distribution

23 under the plan, it's true that their claims are not released?

24 A.   That's my general understanding.

25 Q.   And by the same token, third party nondebtors who have
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1 claims against other third party nondebtors who do not consent

2 to release of their claims under the plan, anybody else not

3 having their claims being released under the plan.

4 A.   I'm sorry; I didn't follow that question.

5 Q.   Third party nondebtors who have claims against other third

6 party nondebtors --

7 A.   Um-hum.

8 Q.   -- to the extent that they do not consent to the terms of

9 the plan, their claims against third party nondebtors are not

10 released under the plan.

11 A.   I guess I'll just answer it this way.  I'm going back to

12 the general principle because I'm not sure I followed your

13 question.  To the extent -- as I understand 43.6, to the extent

14 that the entity or the third party has submitted a ballot and

15 elected not to opt out of the release, then, to the extent they

16 have an allowed claim and they receive a distribution, they

17 would be providing a release.  To the extent that you didn't

18 get a ballot or you are not entitled to a distribution, my

19 understanding is you're not releasing the claim.

20 Q.   It's true, is it not, that none of the members of the

21 Texas Group received a ballot?

22 A.   I don't know whether that's true or not.  I don't --

23 Q.   You don't know whether they had ballots in other classes.

24 Do you have any information that they did receive a ballot?

25 A.   Not sitting here right now, I don't, no.
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1 Q.   If the provisions -- if a third party nondebtor's claims

2 are not released under the plan, does it also follow that there

3 are no injunctions that apply to that third party nondebtor?

4 A.   I'm sorry; say again.

5 Q.   If a third party nondebtor has claims that are not

6 released under the plan, does it also follow that there are no

7 injunctions against that third party nondebtor for pursing

8 their claims?

9 A.   I hate to do this to you.  Can you do it one more time for

10 me?

11 Q.   Sure.  If a third party nondebtor's claims are not

12 released under the plan, is there any provision under the plan

13 or the global settlement agreement where there would be an

14 injunctions against that third party nondebtor for pursuing

15 their claims?

16 A.   Unfortunately, I have to review each of the various

17 injunction provisions to determine whether they would apply to

18 the scenario that you're describing.

19 Q.   So your answer is you cannot say as you're sitting there

20 today whether there's an injunction that applies to a third

21 party whose claims were not released under the plan?

22 A.   It's not that I can't say.  It's that I haven't thought

23 through every situation.  Again, my guiding principle has been,

24 today, that if you're not receiving a distribution, you're not

25 providing a release -- there are various provisions on the
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1 injunction on claims and other provisions that may be

2 implicated by the scenario that you described.  I'm sorry I

3 can't be more specific.

4 Q.   So would it be fair to provide an injunction against say,

5 a party whose claims aren't being released?

6 A.   Under what circumstances?

7 Q.   Under any circumstance.

8 A.   I don't know.  It seems to me that that would be fact

9 dependant.  It could well be that Her Honor decided to provide

10 for an injunction under the circumstances that you described.

11 I just don't know the answer to that.

12 Q.   If you would please look at the plan, section 2.1.

13 A.   I'm sorry; which section?

14 Q.   2.1.  The provision is entitled compromise settlement and

15 sale, is that correct?

16 A.   That's correct.

17 Q.   Okay.  If you look halfway down the paragraph 2.1, it

18 provides that "the global settlement agreement is incorporated

19 into this plan by reference as if fully set forth therein", is

20 that true?

21 A.   That's how it reads.

22 Q.   That's -- so that means that all the provisions and the

23 global settlement agreement apply as if fully set forth in the

24 plan, is that correct?

25 A.   The provision is that the global settlement agreement is
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1 incorporated into the document by reference and so it's as if

2 its terms apply in the document.

3 Q.   Yes.  And the -- it's also true, just as a matter of

4 definition -- are you familiar with the definition of the

5 related actions?

6 A.   I'd have to go back and look at it.  (Pause)  Okay.

7 Q.   Okay.  Related actions includes the Texas litigation, is

8 that right?

9 A.   That's how it's defined.

10 Q.   Okay.  And the Texas litigation, you understand that to be

11 the action brought by American National Insurance Company

12 against JPMorgan.

13 A.   That's my understanding.  It's also my understanding that

14 those claims have been dismissed.

15 Q.   It's also your understanding that those claims are on

16 appeal?

17 A.   That's true.

18 Q.   I want to bring you down just a few lines.  After "the

19 global settlement is incorporated into this plan by

20 reference" --

21          THE COURT:  We're still in 2.1?

22          MR. ROQUEMORE:  Yes, ma'am.  Still in 2.1.

23 Q.   About four lines down; "including, among other issues,

24 resolution of all related actions."  Do you read that provision

25 there?
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1 A.   I'm sorry; can you point to it again?

2 Q.   It's the same sentence.  It's a long sentence.

3 A.   I'm sorry; I was flipping back from the definition that

4 we'd been covering so can you just point it to me again,

5 please?

6 Q.   2.1 --

7 A.   Yeas.

8 Q.   -- continuing on "after the global settlement agreement is

9 incorporated into this plan by reference as if fully set forth

10 herein and represents a full, final and complete compromise

11 settlement release of the issues in dispute among the debtors,

12 JPMC, FDIC receiver, FDIC corporate and the settlement

13 noteholders including, among other issues, resolution of all

14 related actions."

15 A.   I see that.

16 Q.   Okay.  And does that indicate to you that this provision

17 contemplates, as core provision of the plan, resolution of the

18 Texas litigation?

19 A.   I'm not sure what you mean by resolution of the

20 litigation.  I think that one of the key elements, among many,

21 in the settlement agreement is that the debtors will take --

22 and the FDIC will take steps to the extent they are the owners

23 of those claims, to have those claims dismissed.  That is in

24 consideration for significant value that is being contributed

25 to the plan by JPMorgan.
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1 Q.   So, to your knowledge, to your understanding of the term

2 resolution, if it's -- if the debtors own the Texas litigation,

3 they seek to dismiss the action, is that correct?

4 A.   I didn't follow your question.

5 Q.   Okay.  What did you just say then?  Let me -- what is

6 resolution of the actions mean?

7 A.   As I said to you, the settlement agreement contemplates

8 that to the extent that the Texas litigation is -- constitutes

9 a claim or is owned by either Wash Mutual, Inc. or the FDIC,

10 that we will be taking certain steps to have those claims

11 dismissed.  The claims, as I understand it, have already been

12 dismissed against JPMorgan and the FDIC with prejudice by Judge

13 Collier.  I understand that it's on appeal but to the extent

14 you have direct claims and you're not being -- are not

15 receiving a distribution under the plan, I am not sure that I

16 follow that you're harmed because you're not giving a release

17 under that circumstance.

18 Q.   I wasn't ask --

19 A.   And I'm sorry; I'm just struggling with the questions

20 you've asked.

21 Q.   So if the -- let me ask it this way.  If the Texas claim

22 is -- American National owns the Texas litigation and WMI does

23 not own it and the FDIC doesn't own it, then it's your

24 testimony then, there's nothing that WMI has to do to resolve

25 these actions.
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1          MR. STROCHAK:  Objection; vague and ambiguous.

2          THE COURT:  Yeah.  Rephrase.

3 Q.   We'll return to this line of questioning.  Section 2.1,

4 same section.  The last sentence offers a priority of

5 interpretation for the plan doc for the plan.  "The

6 documents" -- it's the last line, last two line.  "The

7 documents have control in the final -- following order of

8 priority: confirmation order; two, the global settlement

9 agreement; and three, the plan."  Do you read that?

10 A.   I see that here on the page, yes.

11 Q.   And is your understanding that if there's a provision in

12 the global settlement agreement, say, requiring the

13 extinguishment of the Texas litigation, that conflicts with a

14 plan provision, then the global settlement agreement would

15 control, is that true?

16 A.   I'm sorry; is your question whether if the confirmation

17 order includes a provision that conflicts with a global

18 settlement agreement, under the terms of this language, the

19 confirmation order would carry the day.

20 Q.   Now, as between the plan and the global settlement

21 agreement, the global settlement agreement controls, is that

22 right?

23 A.   As contemplated here, that's correct.  To the extent that

24 there was an inconsistency between the global settlement

25 agreement, the plan or the confirmation order, that's how this
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1 reads.

2 Q.   Sure.  And if the Court deems it appropriate to carve out

3 the settlement -- the Texas litigation form the plan, then that

4 would control any provisions of the global settlement agreement

5 or the plan, is that correct?

6 A.   I'm sorry; can you repeat?

7 Q.   If the Court's order of confirmation carved out Texas

8 litigation.  Say in the Texas litigation there are no releases

9 applicable to the Texas litigation.  No injunction, no bar then

10 the confirmation order would control.

11 A.   Under the hypothetical that you just described, that

12 sounds right given the way that this language is crafted.  But

13 again, the global settlement agreement contemplates that, to

14 the extent that we're talking about claims related or that are

15 owned by WMI or the FDIC, that we will be taking reasonable

16 steps.  I have no reason to believe that the confirmation order

17 would conflict in that manner.

18 Q.   Mr. -- that debtors' counsel previously had stated that

19 all the plan requires is a cooperation agreement between the

20 settling parties.  And I reference you to section 2.7 of the

21 global settlement agreement.  That's page 30 para --

22          THE COURT:  2.7 of the global settlement agreement?

23          MR. ROQUEMORE:  Of the global settlement agreement.

24 Q.   Is this your understanding that this is the cooperation

25 agreement that debtors' counsel was referring to on Thursday?
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1 A.   I don't recall what debtors' counsel was referring to.

2 This is the provision from the settlement agreement that talks

3 about what the parties will do in connection with the Texas

4 litigation.

5 Q.   Yeah.  Now, as you see, the -- on line 4, it requires,

6 just as you said, WMI and the FDIC parties shall use their

7 reasonable best efforts to seek ruling of the D.C. District

8 Court.  Do you read that?

9 A.   I do.

10 Q.   Okay.  And there -- in the rulings that are contemplated

11 are to enjoin the plaintiffs in the Texas litigation from

12 taking any action inconsistent with the debtors and the FDIC's

13 ownership of the claims and cause of action in the Texas

14 litigation.  Is that your understanding of 2.7?

15 A.   Well, what 2.7 is intended to do is, you know, again, in

16 consideration of the -- in exchange for the consideration

17 that's being made available under the terms of the settlement

18 agreement, WMI and the FDIC are agreeing to use reasonable best

19 efforts to seek those rulings as described.  Again, I don't

20 know, sitting here, and would need to think about, whether any

21 additional steps would need to be taken, given the fact that

22 your claims have been dismissed.

23      That having been said, if we need to take them and the

24 plan and the settlement is approved, then we will take them.

25 To the extent that this doesn't cover your -- any remaining
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1 claims you may have, then I don't see that you're implicated

2 there.

3 Q.   If the debtors do not own the Texas litigation claims, are

4 the debtors required to take any action in -- before the D.C.

5 court?

6 A.   Well, I guess you'd have to have a determination of the

7 ownership of those claims but --

8 Q.   My question --

9 A.   I would just answer it this way.  That to the extent that

10 we need to take steps consistent with section 2.7, upon the

11 settlement being approved, we will take those steps.

12 Q.   So you can't say whether or not the debtors are -- would

13 be required to take any affirmative steps if they don't' own

14 the Texas claims?

15          MR. STROCHAK:  Objection to the form, Your Honor.

16          THE COURT:  Overruled.

17 A.   Again, I am not aware of the -- I'm really struggling with

18 what you're talking about in terms of the claims.  Your claims

19 have been dismissed.  To the extent that you have other claims

20 and you're not receiving a distribution and you're not being

21 compelled to provide a release, you're free to pursue those.

22 To the extent that WMI and the FDIC receivership have those

23 claims and they're determined to be the owner of those claims,

24 then we will act in a manner that's consistent with 2.7.

25 Q.   You familiar, earlier today, you introduced a raft of
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1 documents?

2 A.   I'm sorry?

3 Q.   Are you familiar with the documents that you introduced

4 today?

5 A.   Which ones?

6 Q.   The raft of documents included in -- the debtors'

7 documents.

8          MR. STROCHAK:  Object, Your Honor; vague.

9          THE COURT:  Yeah, do you want to just identify

10 specific ones?

11          MR. ROQUEMORE:  Sure.

12 Q.   Exhibit 61.

13 A.   I'm sorry; I don't have the chart you're referring to.

14 Q.   Entitles American Nationals.  You see 61 up there?

15 A.   I see what you're referring to.  I don't have the chart --

16 Q.   Original petition --

17 A.   I'm sorry?

18 Q.   Original -- the original petition, number 61.

19 A.   I see what you're referring to.  I don't have the document

20 here in front of me.

21 Q.   Are you familiar --

22 A.   I'm generally familiar with -- I'm sorry, sir.  I'm

23 generally familiar with the claims that you asserted against

24 the FDIC in connection with your litigation.  I also understand

25 those claims have been dismissed with prejudice.
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1 Q.   If you're familiar with he claims that are asserted in the

2 original petition --

3 A.   I'm familiar with he types of claims that you're referring

4 to that generally fall into the category of the business torte

5 claims but, once again, I'm not sure that you have any claims

6 because they have been dismissed.

7 Q.   Have you --

8 A.   Now, they're pending appeal but as far as I know -- I

9 don't know what other claims you're referring to.

10 Q.   Have you read the original petition?

11          THE COURT:  Please don't talk over each other.  Let's

12 finish off, okay?

13 Q.   The question is have you read the plaintiff's original

14 petition in the American National case?

15 A.   I recall reading the original petition that you filed,

16 yes.  I don't believe I've read it recently.

17 Q.   Okay.  And the claims that I'm referring to are the claims

18 that are asserted in the original petition against JPMorgan by

19 American National Insurance Company and others.

20 A.   Okay.

21 Q.   Okay.  Now if the Washington Mutual does not own those

22 claims, are there any other efforts that they're required to

23 make with regard to going to D.C. and filing any papers?

24 A.   Again, to the extent that we have obligations under 2.7

25 and to the extent that the agreement -- the settlement
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1 agreement is approved by the Court, we will take whatever steps

2 are contemplated.

3          THE COURT:  That's not answering his question.

4          THE WITNESS:  Okay.

5          THE COURT:  If the debtor doesn't own the claims, does

6 the debtor have to take any steps?

7          THE WITNESS:  I'm not sure that the debtor would have

8 to take any steps, Your Honor.

9          THE COURT:  Thank you.

10          THE WITNESS:  Thank you.

11 Q.   Now it also mentions FDIC ownership of the claims.  Are

12 you asking the Court here, in the Bankruptcy Court to make any

13 determination of the FDIC ownerships of those claims?

14 A.   I'm sorry; can you say again?

15 A.   Are you asking the Court to make any determination as to

16 whether the FDIC owns the claims asserted in the American

17 National case?

18 A.   I don't recall whether we are seeking a determination with

19 regard to the FDIC's ownership of those claims.

20 Q.   And you're not familiar with any requests to the Court for

21 determination of ownership of the claims by the FDIC?

22          MR. STROCHAK:  Asked and answered.

23          THE COURT:  Well, any claims or just the ANICO claims?

24          MR. ROQUEMORE:  The ANICO claims.

25          THE COURT:  All right.  That's been asked and
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1 answered.

2 Q.   Let me refer you to the last section.

3          THE COURT:  The last section of what?

4          MR. STROCHAK:  The last section of 2.7.

5          THE COURT:  Of which document?

6          MR. STROCHAK:  Of the global settlement agreement.

7          THE COURT:  Thank you.

8 Q.   In the last section of 2.7, starting with "provided

9 however, there shall not be a breach hereunder" --

10 A.   I'm sorry, where are you?

11 Q.   The last --

12 A.   I'm reading it on the screen.  I'm sorry, I don't have it

13 here.

14 Q.   Starting with the bottom of page 33 and continuing over to

15 34.  "It shall not be a breach hereunder if the debtors and the

16 FDIC receivership shall use their reasonable best effort.  The

17 D.C. District Court, the Bankruptcy Court or any Appellate

18 Court nevertheless determines that the claims and the causes of

19 action be asserted in the Texas litigation are in whole or in

20 part not property of the debtors or the debtors' Chapter 11

21 cases and allows the current plaintiffs in the Texas litigation

22 to continue prosecuting the clauses a and b -- or prosecuting

23 the claims asserted therein in whole or in part."  Do you read

24 that?

25 A.   I read the proviso.  I'm sorry; I lost you a little bit
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1 just because I'm reading it on the screen.

2 Q.   Well, tell me when you're done.

3 A.   I'm sorry?

4 Q.   Tell me when you're done reading.

5 A.   Actually, maybe I have it here.  And I'm sorry; what is

6 your question?

7 Q.   Well, the question is are you familiar with that term,

8 with that provision.

9 A.   Yeah, I'm generally familiar with the section 2.7, yes.

10 Q.   Okay.  So if the Court determines that the debtors do you

11 not own the Texas litigation, doesn't this provision relieve

12 them of any requirement that they have to make any reasonable

13 best efforts under this section 2.7 of the global settlement

14 agreement?

15 A.   I think what it does, sir, is that it operates that to the

16 extent that we have taken the steps necessary to enjoin the

17 plaintiffs in the Texas litigation or other plaintiffs from

18 asserting those sorts of claims, to the extent that we or the

19 FDIC have taken those steps to have the ownership of those

20 claims determined or what other steps may be required, that

21 it's not a breach of this obligation if the D.C. District Court

22 or the Bankruptcy Court nevertheless determines that the claims

23 and causes of action are not the property.  So it think it's

24 just not a breach of the agreement if we've taken the steps

25 necessary.
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1 Q.   Are you telling the Court that if the Texas litigation

2 claims are not released under the plan, you're still going to

3 take efforts to file an injunction in the D.C. Court?

4 A.   Yes.

5 Q.   You're telling the Court hat whether or not --

6 A.   I'm sorry; can you go back?  I mean, again, to the extent

7 that the Court is -- enters an order approving the plan and the

8 settlement agreement being implemented by the plan, you know,

9 the debtors will have an obligation to satisfy using their best

10 efforts or reasonable best efforts under 2.7 of the agreement.

11 That's part of the plan the Court will have had that knowledge

12 going in when it approves the settlement and the plan.

13 Q.   My question is if the release provisions of the  plan do

14 not apply to the Texas group because they do not receive

15 distributions under the plan, they don't consent to the

16 provisions -- the release provisions of the plan or any other

17 provision of the plan, if the releases don't apply to the Texas

18 litigation, then the debtors still intend to  ask the D.C.

19 court to enjoin the Texas litigation.

20 A.   Well, yes, because to the extent that those are our claims

21 or the FDIC claims, that's what we fully intend to do.  To the

22 extent you have claims that don't fall into those categories,

23 then you still have those claims.

24 Q.   So to the extent that we still have the claims that don't

25 fall into those categories, like you said --
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1 A.   Well, again, I don't know which -- I'm sorry.

2 Q.   Let me ask my question.  To the extent that we have the

3 claims, like you mentioned, and you don't have the claims, is

4 it your testimony that you're still going to go to D.C. and ask

5 the D.C. court to enjoin our claims?

6 A.   If the Court approves the settlement and the plan, we --

7 notwithstanding the fact that you're not entitled to a

8 distribution, or may not be entitled to a distribution, the

9 debtor is going to carry out its obligations under 2.7 of the

10 settlement agreement.  Because we take the view that the

11 claims, to the extent you have any, that are derivative in

12 nature or are similar to the claims that have been asserted in

13 the Texas litigation, those are our claims.

14 Q.   Now, I show you -- this is Exhibit K to the global

15 settlement agreement, which is entitled "stipulation of

16 dismissal of the Texas litigation", this is the proposed

17 stipulation, minus the signature pages.  Now it's your

18 understanding, this is what -- even if the debtors do not own

19 the Texas litigation claims, and the Texas group does own these

20 claims, this is what you're proposing, under the plan, that the

21 debtors are going to have to file in the District of Columbia?

22 A.   This is what --

23 Q.   Is that true?

24 A.   This is the form of stipulation, yes.

25 Q.   And I read the first line here saying "Pursuant to the
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1 certain settlement agreement and the order, pursuant to certain

2 Code sections, Bankruptcy Code sections and the order

3 authorizing and approving the execution, delivery and the

4 performance of the settlement agreement, and being the

5 consummation of the transactions contemplated thereby, between

6 WMI and JPMorgan Chase and the FDIC, hereby stipulate and agree

7 that all claims, causes of actions and objections of any sort

8 asserted above attached to the litigation, shall be and hereby

9 are dismissed with prejudice to refile with respect to the

10 same, or any part thereof.

11          This is what you're proposing to file with the D.C.

12 court, even if you have no ownership interest in the Texas

13 litigation.

14 A.   Can I -- to the extent that this stipulation, and filing

15 the stipulation is consistent with our obligations under 2.7,

16 assuming it's approved, this is what we will file, or a variant

17 on it, but it's because those are our claims.

18 Q.   You've committed yourself to f -- to seeking to dismiss

19 the Texas litigation, whether or not you own the claims or not?

20 Q.   I've committed, as we've done in the agreement, to satisfy

21 our obligations under section 2.7, to the extent that the plan

22 and the settlement agreement are approved by the Court.  That

23 is what we're prepared to do.

24 Q.   I want to refer you to Section 3.7 of the global

25 settlement agreement.  It's entitled "bar order".
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1 A.   I'm sorry, in the settlement agreement?

2 Q.   Um-hum.

3 A.   3.6?

4 Q.   3.7.

5 A.   I'm sorry, 3.7.

6 Q.   See the bar order?

7 A.   I do.

8 Q.   Are you familiar with the terms of the bar order?

9 A.   I am generally familiar with the terms, yes.

10 Q.   Generally, it requires an injunction of certain claims, is

11 that true?

12 A.   Generally speaking, the bar order contemplates the certain

13 releases, yes.

14 Q.   Okay.  Now is it your position -- is it the debtors'

15 position, that this bar order applies to the Texas litigation,

16 whether or not their claims are released under the plan?

17 A.   Well, I guess I would say that to the extent that the --

18 we still have claims after we have taken the steps contemplated

19 by 2.7, if I'm just -- I'm not sure what's left after that.

20 Q.   So after we have to battle you in D.C., fight off your

21 quote, unquote, "intervention", the filing of a stipulation of

22 dismissal, even though you don't have a claim, if we survive

23 that, then the bar order doesn't apply?  Is that your

24 testimony?

25          MR. STROCHAK:  Objection.  Argumentative.
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1          THE COURT:  Overruled.

2 A.   I'm sorry, can you repeat the question?

3 Q.   I'll have to rephrase it.

4 A.   Okay.

5 Q.   So is it your testimony that after the -- after the Texas

6 litigation -- litigants, after you file a stipulation of

7 dismissal in the District of Columbia court, even though you

8 don't have ownership interest in the claim, and after -- after

9 the Texas litigation expends its resources in fighting off your

10 intervention, your attempts to dismiss the claims, then, is it

11 your testimony that this section 3.7 bar order does not apply?

12 A.   No, that's not my testimony.  I'm still -- I'm sorry, I'm

13 struggling with the question that you're asking.

14 Q.   I'm asking how -- does the bar order apply to the -- to

15 American National in their pursuit of the Texas litigation?

16 A.   Well, the bar order will apply to -- to the extent that

17 the plan contemplates the approval, and when we go and we

18 satisfy our obligations under section 2.7, you won't have any

19 claims; and so to the extent you have other claims, I'm not

20 sure whether or not this would apply to those other claims.  I

21 just -- I don't know the answer to the question; you're talking

22 about -- you're asking me to speculate about claims I'm not

23 familiar with.

24 Q.   Well you're familiar with the claims asserted in the --

25 A.   Yeah, I'm familiar with the Texas litigation claims, but

Page 264

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400



WASHINGTON MUTUAL, INC., et al.

1 again, those claims have been dismissed.  To the extent that

2 the plan is implemented in its current form, the debtor and the

3 FDIC will be taking steps necessary to have those claims

4 dismissed, and under that scenario, again, I'm just not sure

5 what you're left with.

6 Q.   You understand -- you understand that American National

7 has their case on appeal?  They have a right to an appeal.  You

8 understand that, right?

9 A.   I understand that the case is under appeal, yes.

10 Q.   And they -- you also will concede that they have a right

11 to appeal adverse orders of -- involving their case?

12 A.   I don't know what they're entitled to appeal.

13 Q.   So you're not going to concede that they are entitled to

14 an appeal in their own litigation?

15 A.   It's not what I'm saying.  I'm saying I don't know --

16          THE COURT:  Excuse me, it's getting argumentative now.

17 I think you've made your point.  Okay?

18 Q.   Mr. Smith, I want to refer you to paragraph 30 in your

19 declaration.

20 A.   Okay.

21 Q.   Last line, where you're talking about certain parties

22 sharing identity of -- identity of interest with the debtors

23 and implementing a settlement that will maximize recoveries to

24 stake holders and ensuring that the plan is successful.  That

25 was paragraph 31.
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1          And on 30, you're also talking -- you say a claim

2 against one of these individuals is effectively a claim against

3 the other -- you're referring to identity of interest in

4 that -- in those paragraphs, is that right?

5 A.   That's what this is referring to, yes.

6 Q.   Okay.  Now, it -- this is -- it's a short -- to be short

7 about it, that -- did you base that upon your -- any facts?

8 A.   I'm sorry, which facts? What --

9 Q.   The identity -- your conclusion regarding identity of

10 interest for both of those paragraphs.  Now was that a legal

11 conclusion, or was that a factual conclusion?

12 A.   As I understand how one deter -- defines identity of

13 interest, it would pick up the sort of individuals who are

14 covered here, meaning the debtors, the debtors' affiliates,

15 directors and officers of the debtor.

16 Q.   And what did you rely upon in determining that conclusion?

17 A.   I'm not sure I recall any particular conversation, I know

18 that we have spoken with our restructuring personnel, and

19 obviously we've also discussed with counsel, but I wouldn't say

20 that I relied on counsel in that regard, but certainly

21 consulted with them on preparing my declaration and this

22 section in particular.

23          MR. ROQUEMORE:  Just one second, Your Honor.

24          THE COURT:  Thank you.

25      (Pause)
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1 Q.   7.1, section 7.1 of the global settlement agreement?

2 A.   7.1?

3 Q.   Yes.

4 A.   Okay.

5 Q.   Okay, I refer you to Section (e) --

6 A.   That's 7.2(e)?

7 Q.   Let's go to 7.2; conditions to effective date.  Okay?

8 "Except with regard to the covenants of the JPMorgan

9 entities" -- some other -- other provisions -- "the terms of

10 this provision -- the terms of provisions of this agreement are

11 expressly subject to the following conditions, unless waived in

12 writing by the parties".  You're familiar with that?

13 A.   So --

14 Q.   Is that true?  That's true, correct?

15 A.   That's how it reads.

16 Q.   Okay.  And number (e) is the disposition of the Texas

17 litigation in a manner provided the herein.  Is that correct?

18 A.   That's correct.

19 Q.   Okay.  Now is it your testimony that the terms and

20 conditions of the global settlement agreement are still

21 expressly conditioned upon the disposition of the Texas

22 litigation, as you've testified today.  Is that correct?

23 A.   Well, the conditions to the effective date, described in

24 section 7.2, provide that yes, the disposition of the Texas

25 litigation in a manner provided herein, which I read to mean
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1 that we will take the steps required under section 2.7 of the

2 settlement agreement.

3 Q.   As you -- as you've dis -- as you've testified today,

4 those are the prov -- that's the disposition of the Texas

5 litigation that's required under this provision.  Is that

6 correct?

7 A.   That's my understanding.

8 Q.   Okay.  Now, you previously changed your requirements with

9 regard to releases of third party non debtors.  Is that

10 correct?

11 A.   We've modified the plan.

12 Q.   You modified the plan.  Now did any of that -- did

13 JPMorgan expressly consent to the modification of the plan in

14 writing, regarding the changes of the release language.

15 A.   I don't recall whether they did or not.  I know that

16 JPMorgan, as well as the other parties who are in the

17 settlement agreement, received the plan modification; I don't

18 know whether they submitted anything in writing saying that

19 they consented to those revisions.  As far as I recall, the

20 debtors is the only signatory on the modification itself.

21 Q.   To your knowledge, has JPMorgan or the FDIC consented to

22 any other provisions, modifications, as required by 7.2 here?

23 A.   I'm -- if you could be more specific, is there something

24 in particular that you have in mind? I'm not --

25 Q.   I'm asking if they provided you anything in writing, where
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1 they consent to a modification of any of the provisions which

2 are conditions to effective date?

3 A.   I'm not aware of any offhand.

4          MR. ROQUEMORE:  That's all the questions I have, Your

5 Honor.

6          THE COURT:  Thank you.

7          MR. ROQUEMORE:  Let me take that quick break? Five --

8 two minutes?

9          THE COURT:  Two minutes.

10      (Recess from 5:58 p.m. until 6:03 p.m.)

11          THE CLERK:  All rise.  You may be seated.

12          THE COURT:  Okay.

13          MS. FRIEDMAN:  Your Honor, Stacey Friedman from

14 Sullivan & Cromwell, on behalf of JPMorgan Chase; I will keep

15 this very brief.

16 CROSS-EXAMINATION

17 BY MS. FRIEDMAN:

18 Q.   Did the Texas group file any proof of claim in this

19 bankruptcy proceeding?

20 A.   Not that I'm aware of.

21 Q.   Couple of clarifications, I think we looked at some equity

22 committee exhibits; first we looked at Exhibit 3, do you have

23 that there?

24 A.   I do.

25 Q.   What is Exhibit 3?
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1 A.   It's the sixth amended joint plan of affiliated debtors.

2 Q.   Was that later amended?

3 A.   It's been amended at least once, I think maybe twice.

4 Q.   Is that what's behind tab 4?

5 A.   That is the first modification that was filed on October

6 29th.

7 Q.   Was there a further amendment?

8 A.   There was a second amendment filed on November 24th.

9 Q.   And is that behind tab 5?

10 A.   Yes.

11 Q.   So that's tab 5 of the equity committee's exhibits.  I

12 want to focus on that for just a minute, because we've talked a

13 lot about the releases.

14 A.   Okay.

15 Q.   We've talked about a principle behind the amendment, the

16 43.6, and I've highlighted some language here.  Can you just --

17 to give us a little context again, look at this language and

18 tell us what is the principle that you were trying to capture

19 here?

20 A.   Generally speaking, the modification, the 43.6, was

21 intended to address concerns by various objectors such that --

22 to the extent that they weren't receiving the distribution

23 under the plan, that they wouldn't be compelled to provide a

24 release.

25 Q.   And this was captured at other places, correct?  So for
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1 example, in the amendment to 43.2, the plan which is the

2 discharge and the release, is that reference to 43.6 intended

3 to capture that principle?

4 A.   That's correct.

5 Q.   I think you were also asked about whether aspects of the

6 amendment number -- number 9, can you just explain to me what

7 was being done to the bar order in this amendment?

8 A.   Again, the amendment to the bar order, as well as the

9 supplemental injunction that follows, were meant to pick up the

10 principle that I just described, which is to the extent that

11 you're not receiving a distribution under the plan, you're not

12 being compelled to provide a release.

13 Q.   And can you just explain to me what you were trying to

14 accomplish with the amendment to what's number 10 there, which

15 is the amendment to 43.12.

16 A.   It's a similar principle.

17 Q.   I just want to go back to see -- this is the amendment to

18 43.2 and the new provision (c).  Would you just take a moment

19 and read it, please, before I ask you a couple of questions.

20      (Pause)

21 A.   Okay.

22 Q.   Is (c) trying to capture the release of the debtors'

23 claims against JPMorgan Chase?

24          MR. STOLL:  Objection.  Leading.

25          THE COURT:  Sustained.
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1 Q.   What is (c) trying to capture?

2 A.   (C) is trying to capture the release of the debtors'

3 claims against JPMorgan.

4 Q.   The company claims, correct, sir?

5 A.   That's correct.

6 Q.   And would that include derivative claims?

7 A.   I'm sorry, can you restate the question?

8 Q.   Is one type of company claim that's being released

9 derivative claims that would be brought on behalf of the

10 company?

11 A.   That's correct.

12 Q.   And would that include derivative claims potentially

13 brought by ANICO?

14 A.   That's correct.

15 Q.   Would it include derivative claims potentially brought by

16 an equity committee member?

17 A.   That's correct.

18 Q.   So when you were saying broadly that the principle was

19 that somebody who doesn't receive consideration of the plan

20 isn't giving a release, how does that intersect with your

21 understanding of the release of derivative claims?

22 A.   That to the extent that the derivative claims -- you're

23 not receiving a distribution in regard of those -- in respect

24 of those derivative claims, similarly you wouldn't be providing

25 the release.
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1 Q.   And would that be just for direct claims that an

2 individual or party may have?

3 A.   Direct or derivative claims, I believe.

4 Q.   If a claim is owned by WMI and it's released by WMI, how

5 could it be brought by another third party?

6 A.   I'm sorry, I --

7          MR. STOLL:  Objection.  Calls for a legal conclusion,

8 Your Honor.

9          THE COURT:  Sustained.

10 Q.   Just so the record's clear, sir, is the intent of WMI to

11 release the derivative claims it may have against JPMorgan

12 Chase?

13 A.   The intent of the debtor to -- I'm sorry, can you repeat

14 the question?

15 Q.   Is it the intent of WMI to release the derivative claims

16 it may have against JPMorgan Chase?

17 A.   Can you provide me with an example of the sort of claim

18 you have in mind?

19 Q.   The ANICO claim.

20 A.   It's certainly the debtors' intention to provide JPMorgan

21 with a release with regard to claims along the lines of the

22 ANICO claim.

23 Q.   The business tort claim?

24 A.   Yes.

25 Q.   Is it the intent of the debtor to release derivative
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1 claims it might have against the FDIC?

2 A.   Yes.

3          MS. FRIEDMAN:  No other questions, Your Honor.

4          THE COURT:  Any redirect?

5          MR. STROCHAK:  Did you have recross?

6          MR. ROQUEMORE:  I was going to cross, but after you,

7 redirect.

8          MR. STROCHAK:  Your Honor, I rose only to move in the

9 evidence that was offered through Mr. Smith.  If Mr. Roquemore

10 has more and if the Court is going to entertain more we could

11 do that first.

12          THE COURT:  All right.

13          MR. ROQUEMORE:  I do, Your Honor.  James Roquemore.

14 RECROSS-EXAMINATION

15 BY MR. ROQUEMORE:

16 Q.   Mr. Smith, has there been any determination as to whether

17 the American National litigation is derivative or nonderivative

18 of the debtors?

19 A.   I don't recall whether the order dismissing your claims

20 with prejudice reached that conclusion or not.  Certainly to

21 the extent they haven't we're prepared, as I said earlier, to

22 take the steps necessary and contemplated by Section 2.7 to

23 reach that determination.

24 Q.   Mr. Smith, there certainly has not been any order that

25 you're familiar with that declared that the American National
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1 plaintiffs' action is derivative of either the WMI, the debtors

2 or the FDIC, is that right?

3 A.   I'm not aware of an order of that nature, and again, the

4 debtors, if the plan and the settlement agreement are approved,

5 are prepared to take whatever steps are necessary to satisfy

6 our obligations under 2.7.

7 Q.   Have the debtors done any analysis about whether or not it

8 would be fair to assert that the claims of the American

9 National plaintiffs are derivative?

10 A.   I'm sorry, can you repeat the question:  Have the

11 debtors --

12 Q.   Have the debtors looked into whether the claims of

13 American National are derivative?

14 A.   I believe that, without getting into privileged

15 information, the debtors have certainly looked at the sorts of

16 claims that have been asserted by the ANICO plaintiffs, and

17 again, they think that they generally fall into the bucket of

18 business tort claims.  And our view, as sort of expressed

19 through 2.7, is that those sorts of claims would be derivative

20 in nature.

21 Q.   The debtors have known about the American National case at

22 least since May of 2009, is that true?

23 A.   I don't recall when we became aware of the litigation; I

24 know that it was shortly after the complaint was filed.

25 Q.   And the debtors have never moved to intervene in the
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1 American National litigation in the District of Columbia court

2 or any other venue, is that true?

3 A.   I don't recall that the debtor has moved to intervene in

4 those actions, no.

5 Q.   And the debtor has never moved to stay the American

6 National litigation, whether in state court or federal court,

7 to the present day, is that true?

8 A.   I don't recall that we moved to stay.  I do know that the

9 proceedings were removed to federal court, they were

10 transferred to D.C. and were subsequently dismissed with

11 prejudice.  I just don't believe that we had taken any actions

12 along the lines that you described.

13 Q.   And as we're sitting here today at the close of evidence

14 on your confirmation hearing, the debtors have nothing to offer

15 the Court one way or another to show that the American National

16 litigation is derivative of the debtors, is that true?

17          MR. STROCHAK:  Objection, Your Honor.

18          THE COURT:  Overruled.

19 A.   When you say that the debtors have nothing one way or

20 another to show, I'm not sure what you are expecting us to

21 show.  We are generally aware, obviously, of the sorts of

22 claims that you asserted in that action.  We, in our 2004

23 application for 2004 discovery against JPMorgan, sought

24 discovery regarding the sort of similar sorts of claims.  That

25 suggests to me that we were expressing a view that they were
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1 derivative in nature, and certainly 2.7 in the settlement

2 agreement contemplate that we would be taking actions

3 consistent with the idea that those claims are derivative in

4 nature.

5 Q.   So from what I hear, you're asking the Court to look at

6 the original complaint, the Rule 2004 motion, and the fact that

7 you entered into a cooperation agreement and a global

8 settlement agreement with substantial benefit to JPMorgan and

9 the FDIC in order to determine that the debtors own American

10 National's claim, is that true?

11          MR. STROCHAK:  Objection.

12          THE COURT:  Overruled.

13 A.   I'm sorry, I lost the thread of your question there at the

14 beginning.

15 Q.   You're asking the Court to make a determination regarding

16 the ownership of the Texas litigation by looking at the

17 American National original petition, by looking at the motion

18 filed by the debtors for a Rule 2004 examination, or the fact

19 that the debtors have entered into a global settlement

20 agreement with substantial benefit to JPMorgan and the FDIC --

21 A.   Well --

22 Q.   You're asking the Court to look at those items and

23 determine, hey, the debtors own these claims, we can release

24 and seek an injunction in D.C. and wipe out the Texas

25 litigation, is that true?
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1 A.   Well, I guess what I would --

2          MR. STROCHAK:  Objection.

3          THE WITNESS:  I'm sorry.

4          THE COURT:  Overruled.

5 A.   I guess what I would say is that we are, in the form of

6 the global settlement, entering into an integrated settlement

7 that compromises various causes of actions and claims.

8 JPMorgan and the FDIC are providing significant value to the

9 estate for distribution to the stakeholders if approved by the

10 Court.  And in exchange for that consideration the debtor is

11 prepared to take steps necessary in order to have the Texas

12 litigation dismissed, although again, as we talked about

13 already, your claims have been dismissed.

14          MR. ROQUEMORE:  I don't have any other questions,

15 Your Honor.  Thank you.

16          THE COURT:  Thank you.

17          All right, thank you, you may step down.

18          MR. STROCHAK:  Thank you, Your Honor.  Adam Strochak

19 for the debtors.

20          Just to review the evidence that was offered with Mr.

21 Smith, let me just start with the ones we did separately.

22 Exhibits 95 -- well let me start with the declaration.  The

23 declaration was offered as his direct testimony --

24          THE COURT:  Well --

25          MR. STROCHAK:  -- and then Exhibits 95 --
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1          THE COURT:  -- do we need to go through them all?  Do

2 we have any specific objections to any of the documents

3 identified?

4          MR. STOLL:  I don't think so.

5          Did we agree to everything?

6          MR. SARGENT:  We objected to Exhibit number 207, if

7 they're seeking to move the admission of that.

8          MR. STOLL:  Oh, that's right, 207.

9          MR. STROCHAK:  I did not --

10          MR. STOLL:  There was no testimony on 207.

11          MR. STROCHAK:  I did not offer 207, Your Honor.

12          THE COURT:  All right, let me get my chart.  All

13 right, so that's not in.  Okay.  Anything else?

14 (All debtors' documents identified and offered as part of Mr.

15 Smith's testimony were hereby received into evidence, as of

16 this date)

17          MR. STROCHAK:  Thank you, Your Honor.  Mr. Mastando

18 just wanted to follow up with a couple of other exhibit issues.

19          MR. MASTANDO:  Good afternoon, Your Honor.  John

20 Mastando from Weil, Gotshal for the debtors.

21          Further to our discussion this morning I have met and

22 conferred further with the counsel for the equity committee and

23 the trust preferred securities consortium and we've agreed on

24 the following exhibits from the debtors' confirmation exhibit

25 list to be admitted into evidence, if I may just point out the
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1 numbers to Your Honor.

2          We've agreed on Debtors' Confirmation Exhibit 76, 78,

3 79, 80, 81, 82, and 130, and I would request that the Court

4 admit those into evidence.

5          THE COURT:  All right, they will be admitted by

6 agreement.

7 (Debtors' Confirmation Exhibits 76, 78, 79, 80, 81, 82, and 130

8 were hereby received into evidence, as of this date)

9          MR. MASTANDO:  Thank you, Your Honor.

10          MR. SARGENT:  The equity committee also wanted to move

11 the admission of the exhibits that we used with Mr. Smith this

12 afternoon.

13          THE COURT:  Any objection to those?

14          MR. STROCHAK:  No, I don't have any objections to the

15 one used with Mr. Smith.

16 (Equity committee's exhibits used in the testimony of Mr. Smith

17 were hereby received into evidence, as of this date)

18          THE COURT:  Anybody else?  Is the record closed?

19          MR. STOLL:  Has the debtor rested?

20          MR. ROSEN:  Your Honor, we -- yes, Your Honor, that

21 would be our case in chief.

22          MR. STOLL:  Your Honor, James Stoll for the trust

23 preferred securities.

24          Your Honor, before the record closes, as you recall, I

25 began this proceeding with a motion in limine to strike the
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1 testimony based on the improper use of the attorney/client

2 privilege.  I would now remove that motion, Your Honor, and I

3 have prepared a supplemental motion with the specific sections

4 of the record that I feel are offensive to that principle of

5 using the attorney/client privilege as a sword and a shield.

6 If I may approach, Your Honor, I'll hand you up my supplemental

7 order with a proposed order which I'll circulate to everyone

8 else, and then if I could just make a brief argument --

9          THE COURT:  Well, I'm not going to hear it tonight.

10          MR. STOLL:  Okay.  Can I then reserve, Your Honor, to

11 make that tomorrow morning before closing arguments?

12          THE COURT:  You may.

13          MR. STOLL:  And may I hand this up to you tonight,

14 Your Honor.

15          THE COURT:  Hand it up and circulate it to the other

16 parties.

17          MR. STOLL:  Thank you.

18      (Pause)

19          MR. STOLL:  Thank you, Your Honor.  I will do that

20 tomorrow.  Thank you.

21          THE COURT:  Anybody else have any testimony or other

22 documentary evidence to present?

23          MR. NELSON:  Thank you, Your Honor.  Justin Nelson

24 with Susman Godfrey from the equity committee.

25          First, we would join in the TPS motion to strike, and
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1 our motion would be to strike any conclusions regarding the

2 debtors' testimony and conclusion that the settlement was fair

3 and reasonable, since based upon the testimony it's clear that

4 all of that came from attorney/client privileged relationship

5 and information which they're not relying on.  We will reserve

6 argument and we can have that either as part of closing or

7 before closing as the Court wishes.

8          Second of all, with respect to the record evidence, we

9 would ask that we -- as we discussed this morning, that the

10 record be left open until at least tomorrow morning solely for

11 the purpose of allowing us to introduce pleadings to supplement

12 the record, and for that limited purpose that the record be

13 held open for that.

14          We'd also like the record to be held open just simply

15 for purposes of confirming and meeting and conferring with the

16 debtors about what was and was not admitted during trial and

17 testimony so that we're all on the same page with respect to

18 that.

19          We are not intending to introduce anything into

20 evidence that was in our binders that was not submitted or

21 discusses, subject to our just going through and making sure.

22 But certainly no additional lines of question or anything that

23 was not covered by the witnesses.  So we would ask that, again,

24 for that limited purpose the record be held open until we can

25 finally confirm.
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1          And finally, Your Honor, we do have one summary

2 exhibit that is in demonstrative form but we would like to

3 admit for purposes of a summary exhibit so that it is in the

4 record, and we can give a copy to the Court and to the parties

5 at this juncture.

6          THE COURT:  Well, why don't you circulate it?  I'm not

7 going to rule on that.  Maybe I can deal with that tomorrow.

8          MR. NELSON:  Okay, thank you.  Thank you, Your Honor.

9          THE COURT:  I would appreciate the parties then

10 meeting and conferring tonight and telling me what of these

11 many binders here is really part of the record.

12          MR. NELSON:  Yes, Your Honor, and that's exactly what

13 we intend to do.  Thank you.

14          MR. JOHNSON:  Your Honor, Robert Johnson for the

15 creditors' committee.

16          Very briefly, there are four orders that we would like

17 to make sure are in the record.  They're orders of the Court so

18 ordering the stipulations with respect to three of the series

19 of funded debt and then the order granting the debtors'

20 objection for proof of claim 2134 with respect to one of the

21 series of the debt.

22          There are four orders that are in the Court's docket,

23 but for the sake of completeness we'd like to get those into

24 the record so this evening we'll put together an exhibit list

25 and we'll have that ready in the morning.
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1          THE COURT:  All right.

2          MR. JOHNSON:  Thank you.

3          MR. STEINBERG:  Arthur Steinberg for the Dime

4 warrants.  I just wanted to make the same statement that the

5 equity committee had that we were, under our agreement,

6 supposed to look to see if there's any addition of pleadings to

7 be added to round out what was presented.  Someone's been

8 working at it while I've been in court and we plan on

9 circulating something tonight and hopefully we'll have notice

10 agreement by tomorrow morning.

11          THE COURT:  Okay.

12          MR. ROSEN:  Your Honor, Brian Rosen, Weil, Gotshal &

13 Manges on behalf of the debtors.

14          Your Honor, as I rose the other day to announce

15 certain resolutions of objections.  First, Mr. Starner would

16 like to make a statement to the Court with respect to the WMI

17 noteholders group objection.

18          THE COURT:  Okay.

19          MR. STARNER:  Good evening, Your Honor.  I'll be very

20 brief.  This is Greg Starner of White & Case on behalf of the

21 WMI noteholders.

22          Two points.  One with respect to the exhibit list and

23 what is in the record.  We'd like to have an opportunity to

24 supplement the exhibits to include the two indentures that

25 we've attached as exhibits to our limited objection.  And I
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1 think that I don't anticipate any objection to that but we can

2 circulate to the parties this evening and confirm tomorrow

3 morning with the Court if those are not objected to.

4          With respect to the limited objection, I'll be very

5 brief, Your Honor.  In effect, the limited objection raises

6 certain issues with subordination rights.  We've been in

7 discussion with the debtors and counsel for the settling

8 noteholders that in effect if the reserves are set at or below

9 where they, the debtors, have requested, that effectively the

10 limited objection will be moot, that our clients will have to

11 be paid out in full in cash on the effective date and the

12 limited objection would be moot.

13          So in the interest, effectively, of avoiding burdening

14 this Court with argument tomorrow and trying to streamline

15 tomorrow, we were basically proposing to defer the limited

16 objection until reserves are set, until we know whether or not

17 the limited objection issues there are relevant, in the

18 meantime conditioned on reserving our rights and not being

19 prejudiced in the meantime.

20          So, you know, I think if the Court believes it's

21 appropriate we can work out, I think, when that would be heard.

22 I understand the indenture trustee has some concern about the

23 timing of that when that would be heard.  I can tell you our

24 clients have no interest in delaying distributions or the

25 effective order so I think we're happy to have that ruled on
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1 after the reserves are set once it's determined whether the

2 limited objection is mooted or not, and you know, before the

3 effective date or as otherwise the parties agreed to,  Your

4 Honor.

5          MR. CROWLEY:  Your Honor, Leo Crowley for the Bank of

6 New York Mellon as indenture trustee for the senior notes.  In

7 view of the hour I'll try to be very brief, Your Honor.

8          We filed a pleading on subordination issues as well,

9 seeking to have the Court enter a specific ruling that with

10 respect to stock and only with respect to stock that payover

11 rights would be exercised only on behalf of noteholders who

12 actually elected to exercise payover rights.  And I indicated

13 to Mr. Starner, when he said he wanted to adjourn his

14 objection, I said I have my own pleading and I said this has to

15 be resolved before the effective date.  And I could not get a

16 direct commitment from him that it would be resolved before the

17 effective date.

18          And I either want to present this tomorrow as part of

19 the confirmation hearing, which is the basis on which the

20 holders were solicited and it's what the ballots provide and

21 it's what the disclosure statement provides and it's what the

22 plan provides, or I'd like a hard understanding that it'll be

23 resolved before the effective date because otherwise we'll just

24 be proliferating post-effective date litigation over

25 subordination issues.
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1          THE COURT:  Well, it may be decided before the

2 confirmation date.  I'm not sure I'll be entering an order

3 tomorrow.  So if you want to be at the end of the list tomorrow

4 to present your arguments or if you just want to wait and see

5 if there's further argument that can be heard on your point or

6 can resolve it otherwise.

7          MR. CROWLEY:  Okay, well, let's see what tomorrow

8 brings.  Thank you.

9          MR. STARNER:  Thank you, Your Honor.

10          MR. ROSEN:  Your Honor, there was another group of

11 objections that we've listed in the table of contents of the

12 omnibus objection as number 6 which are the BKK related

13 objections.

14          And I am happy to report, Your Honor, that after

15 months, maybe a year of discussion, we've been able to resolve

16 that -- those objections and their over-arching problems that

17 they have with the plan, the Chapter 11 case, et cetera, so as

18 a result, Your Honor, the objections of the California

19 Department of Toxic Substances Control, the BKK joint defense

20 group, Atlantic Richfield Company, and Bayer CropScience, Inc.

21 will be withdrawn.  They are subject, Your Honor, to a

22 settlement agreement that involves not just them and the

23 debtors but also JPMorgan Chase.

24          I will be submitting that to the Court this evening

25 under a certificate of counsel just so the Court is aware of it
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1 and ask the Court to review that as part of the confirmation

2 process, Your Honor.  It's consistent with what we view as

3 Section 2.21 of the global settlement agreement but it further

4 explains certain issues and slightly modified that provision of

5 the global settlement agreement.  So we're going to be

6 submitting that so the Court has it this evening, Your Honor.

7          THE COURT:  And what time this evening?

8          MR. ROSEN:  Well, actually, Your Honor we can probably

9 get it -- it's 6:30 now, we can probably get it to the Court by

10 8 o'clock.  It's just -- we have it signed, Your Honor.  It is

11 -- we just want to finish the certification of counsel to file

12 with the Court.

13          THE COURT:  All right, and you'll circulate it among

14 the other parties.

15          MR. ROSEN:  Absolutely, Your Honor, and as I said, we

16 will file it with the Court so it'll be served through that

17 process.

18          There is one other matter as part of that, Your Honor,

19 which is we have filed a motion to estimate the claims of the

20 BKK related group.  As part of the settlement agreement the BKK

21 proofs of claim will be withdrawn from the Chapter 11 cases.

22 Today was the date by which the BKK group had to respond to the

23 motion to estimate the claims, and we have agreed, for a very

24 limited purpose, pending the Court's approval of the settlement

25 agreement, that they would have a two-day extension.
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1          I know Ms. Murray of course would like a longer period

2 of time, and  Your Honor, we are amenable to do that but we

3 don't want an unlimited time because we want the Court's

4 determination and if the Court determines not to approve the

5 settlement agreement obviously we'll have to go forward with

6 the estimation of the claims as we currently have them laid

7 out.  Your Honor, I am amenable to extending that, but as I

8 said, not unlimited.

9          THE COURT:  Well, why don't you simply continue until

10 I -- till two days after I decide --

11          MR. ROSEN:  Okay.

12          THE COURT:  -- the settlement.

13          MR. ROSEN:  That's fine, Your Honor.  Happy to do

14 that.

15          MS. MURRAY:  Can I be heard for one brief moment, Your

16 Honor?  Your Honor, the settlement that we've agreed to

17 requires the withdrawal of the claims only upon confirmation of

18 the plan and approval of the global settlement agreement, and

19 the agreement also provides that, pending court approval,

20 neither the BKK claimants will prosecute their claim and the

21 debtor will not seek an estimation of the claim, and it also

22 requires that to do so would be a violation of the agreement.

23 So we would rather not have to ask the debtors repeatedly for

24 extensions of time if for some reason approval of the

25 settlement gets delayed.   We think a stay of the motion to
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1 estimate as it relates to BKK, pending further order of the

2 Court, will be much more appropriate, and we'd request simply

3 that the Court stay the motion to estimate the claims pending

4 further order of court.  If the settlement agreement is

5 approved, the motion to estimate BKK's claims becomes moot.  If

6 it's not approved then the motion to estimate would -- we would

7 come back to court and seek a schedule for the motion to

8 estimate.

9          MR. ROSEN:  Your Honor, I think when you said two days

10 after you ruled you addressed that very point, so that's fine

11 with me as you laid it out.

12          MR. POTTER:  Your Honor, if I may be heard?  This is

13 James Potter from the California Attorney General's Office

14 representing the Department of Toxic Substances Control.

15          I think Mr. Rosen referred to the BKK groups, Ms.

16 Murray's client, in his addressing the estimation motion.  I'd

17 just like to ask Mr. Rosen to confirm that that -- or the Court

18 to confirm that that stay or extension of response time extends

19 to DTSC as well.  And I don't think there's any issue that it

20 does; I just wanted to get that clarification.

21          MR. ROSEN:  Your Honor, we have no problem with that.

22 It was -- I meant it to be applicable to all four.

23          THE COURT:  All the parties?

24          MR. ROSEN:  Yes, Your Honor.

25          THE COURT:  Okay.
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1          MS. MURRAY:  And --

2          MR. ROSEN:  Your Honor -- I'm sorry.

3          MS. MURRAY:  That's all right.  In addition, Your

4 Honor, I would just like to say on the record that the

5 settlement agreement also requires that the parties agree to

6 language for insertion into the confirmation order, assuming

7 there is one, which would include the BKK release carve-out

8 that's now in Section two point -- I'm sorry, 26.3 -- 43.6(c)

9 of the plan, and the parties did reach agreement today

10 regarding the language that would be in the confirmation order.

11 Thank you, Your Honor.

12          MR. ROSEN:  We did, Your Honor.

13          There is one other that I would like to announce --

14 I'm not sure if I made the announcement the other day -- and

15 that was we have also reached an understanding that we are

16 documenting with respect to lead plaintiffs in the three

17 actions, Your Honor.  And Mr. Sherwood and I and Mr. Etkin,

18 who's not here today, we have been documenting that and we will

19 submit that to the Court tomorrow.

20          MR. STEINBERG:  Your Honor, I think it's good that the

21 debtor is settling with people but I think we need to be able

22 to have a reasonable period to review what it is that they're

23 doing.  I mean, Mr. Rosen has stood a couple of times today and

24 on a different day saying I have these settlements.  I've not

25 seen anything presented.

Page 291

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400



WASHINGTON MUTUAL, INC., et al.

1          It may be that some of these settlements have

2 relevance to our closing argument in that, for example, if he's

3 had a settlement with some plaintiffs with regard to the

4 third-party release and part of the discussion tomorrow is

5 going to be about whether what they have proffered is

6 consistent with the Bankruptcy Code, it's helpful to know what

7 those deals are, and we haven't seen any of it and the evening

8 is getting relatively shorter now as to trying to digest

9 everything that we think is going to be thrown against the

10 transom, and I say this in the context that yesterday there was

11 a document that we had to react to that was filed at 3:30 in

12 the morning, and we would like to have a little better and more

13 orderly procedure in handling what I think are the material

14 issues.

15          MR. ROSEN:  Mr. Steinberg always looks for a little

16 bit of time, Your Honor.  I will represent none of these impact

17 him.  I'll --

18          MR. STEINBERG:  Well I don't think I want to take his

19 representation.

20          MR. ROSEN:  I accept that too, but none of them impact

21 him, Your Honor.

22          Your Honor, I --

23          THE COURT:  It would be helpful to the Court that if

24 you're asking me to consider entering a confirmation order that

25 I know the --
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1          MR. ROSEN:  Absolutely, Your Honor.  I'm --

2          THE COURT:  -- overall terms of all the

3 settlements --

4          MR. ROSEN:  Will do.

5          THE COURT:  -- and all the terms of the plan that you

6 think is being approved.

7          MR. ROSEN:  We will do so, Your Honor.

8          THE COURT:  So when will I get the revised chart of

9 the resolutions?

10          MR. ROSEN:  Your Honor, we could have that -- well, I

11 want to say tonight but tonight is a long night yet, Your

12 Honor.  When would you like it?  Other than now.

13          THE COURT:  I don't expect it now because I know

14 you've been working today.  You can file it first thing in the

15 morning by 8 o'clock.

16          MR. ROSEN:  Okay.  Your Honor, which leads me to the

17 next topic which is the schedule for tomorrow and how you would

18 like to proceed.

19          THE COURT:  Can you turn the Elmo off so I can use my

20 screen?  Thank you.

21          MR. ROSEN:  You have it?

22          THE COURT:  I have it.  How long do the parties think

23 their argument is going to take?  And let's start with the

24 debtor.

25          MR. ROSEN:  Your Honor, we actually have three
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1 components of ours.  One addresses I think the preliminary or

2 primary argument raised by the equity committee and the TPS

3 people which is the privilege issue.  And maybe a lot of

4 that'll be taken up on the motion in limine.  I'm not sure,

5 Your Honor, because it sounds like you're going to take that up

6 first before closing arguments now because that may dictate

7 what is actually being said in closing arguments.  But that

8 would be one step of our closing presentation.

9          The next step would be the aspects or the

10 reasonableness of the global settlement agreement and the

11 compromising settlement that is embodied in that global

12 settlement agreement.

13          And the last piece, Your Honor, to the extent not

14 covered then, would be the other aspects of Section 1129 of the

15 Bankruptcy Code.

16          We have not had a chance to confer, since we've all

17 been in court today, as to the overall length of that, but I

18 would guess, Your Honor, that that would be at least forty-five

19 minutes or so in total for all three.

20          THE COURT:  And are you suggesting you're going to

21 have three counsel arguing?

22          MR. ROSEN:  Actually, Your Honor, that's the way we're

23 looking at doing it because it's easier to prepare and we will

24 tag-team it.

25          THE COURT:  How about the equity committee?
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1          MR. NELSON:  Justin Nelson for the equity committee.

2 We actually, I think, agree with Mr. Rosen with respect to the

3 issues and how they're going to be presented.  We very much

4 hope to be forty-five minutes.  It may go a few minutes longer

5 than that but we are very respectful and mindful of the Court's

6 time and what needs to be done tomorrow.  So my best guess

7 would be between forty-five minutes and an hour and we'll keep

8 it as short as possible.

9          THE COURT:  Okay, thank you.

10          MR. STARK:  Your Honor, it's Robert Stark from Brown

11 Rudnick.  May I give you my assessment by telephone?

12          THE COURT:  Sure.

13          MR. STARK:  I will -- I'm going to try desperately not

14 to repeat Susman Godfrey's presentation of saying forty-five

15 minutes.  I will try to do it in twenty.

16          THE COURT:  Thank you.

17          Mr. Steinberg, you --

18          MR. STEINBERG:  Your Honor, I don't think I will be

19 more than thirty minutes, but I do think that so much of this

20 argument does relate to the release issue because everybody's

21 going to be arguing that as a common issue.  I had suggested

22 before that we try to address that issue as a sort of separate

23 matter because I think every objector has the release issue as

24 part of their presentation, and if we dealt with that

25 separately I'm pretty sure I'm twenty minutes -- fifteen to
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1 twenty minutes.

2          MS. HARRIS:  Your Honor, Donna Harris here on behalf

3 of two clients.  Neither client has found it necessary to

4 repeat the questions with respect to the witnesses but both

5 have filed some sort of objections and will be speaking

6 tomorrow.  The issues go -- vary from the releases, the

7 classes.

8          In addition, Tricadia Capital, you've heard from

9 before, has tax issues, a number of tax issues which I don't --

10 it wasn't clear to me how that relates to the debtors'

11 argument.  I suspect that the Tricadia issue, which is dealing

12 with 1129(a), 1129(b) and the tax issues, might get a little

13 lengthy with respect to certain of the tax issues, and it could

14 run fifteen, twenty minutes I think fairly easily.

15          THE COURT:  All right.

16          MR. ROQUEMORE:  James Roquemore.  Twenty-five minutes.

17          THE COURT:  All right.

18          MR. SACKS:  Robert Sacks on behalf of JPMorgan Chase.

19 I'd say thirty, at most forty-five minutes, Your Honor.

20          THE COURT:  And we agree that you're going to be heard

21 before the objectors?

22          MR. SACKS:  Your pleasure, Your Honor.  When would you

23 like us to be heard?

24          THE COURT:  Well, aren't you part of those

25 supporting --
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1          MR. SACKS:  We're proponents of this global settlement

2 agreement so if you'd like us to be heard first that would be

3 fine.  We'll go after the debtors.

4          THE COURT:  Okay.  And FDIC also?

5          MR. CALIFANO:  Good evening, Your Honor.  Yes, I need

6 fifteen minutes, maybe ten, and I can be heard whenever Your

7 Honor thinks is fit.

8          THE COURT:  All right.

9          MR. JOHNSON:  And finally, Your Honor, Robert Johnson

10 for the creditors' committee.  We would anticipate no more than

11 fifteen or twenty minutes.  We expect that we may need to have

12 some time in rebuttal to some of the objections that we'll hear

13 tomorrow.

14          THE COURT:  Okay.

15          MS. NAGLE:  Your Honor, Shannon Nagle on behalf of the

16 settlement noteholders, also proponents of the global

17 settlement agreement in support of confirmation of the plan.

18 We will confer tonight with the debtors and the creditors'

19 committee and other settlement parties so I anticipate that we

20 may not need to say anything, but if we do it'll be ten

21 minutes.

22          THE COURT:  Okay.  Yeah, I don't want to hear too much

23 repetition from those who are supporting the plan or opposing

24 it.

25          MR. GELLERT:  Thank you, Your Honor.  Ronald Gellert
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1 from Eckart Seamans on behalf of Truck Insurance Exchange and

2 Farm -- Fire -- I'm sorry, Farmer's Insurance Exchange.

3          I don't know if we're all supposed to get up and tell

4 you that we're going to object, but ours concerns the releases

5 and so to the extent that it's going to be duplicative we'll

6 probably have a very minimal five to ten at most.

7          THE COURT:  Or just one --

8          MR. GELLERT:  I don't know if we're all supposed to

9 stand up --

10          THE COURT:  You can send me too.

11          MR. GELLERT:  Yeah, I don't know if we're all supposed

12 to stand up and tell you but I figured I might as well preserve

13 that right.  Thank you.

14          THE COURT:  Okay.

15          MR. CURCHACK:  Your Honor, Walter Curchack of Loeb &

16 Loeb on behalf of Wells Fargo, the indenture trustee for the

17 piers.  I would only anticipate saying something if necessary

18 after the other parties have.  It would be on limited issues

19 related to the subordination of my class and it may not be

20 necessary at all in light of the resolutions that Mr. Rosen

21 just mentioned, but I'd like to reserve five minutes just in

22 case.

23          THE COURT:  Okay.

24          MR. CURCHACK:  Thank you.

25          MR. ROSEN:  Your Honor, two points -- or three,
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1 actually.  Oh, I'm sorry.

2          MR. CROWLEY:  Your Honor, Leo Crowley for the Bank of

3 New York Mellon as indenture trustee.  I might want to take a

4 minute or two tomorrow if that's okay.

5          THE COURT:  Okay.

6          MR. ROSEN:  Your Honor, three points.  One, it sounds

7 like in an effort to try and streamline this, I know Mr. Stoll

8 has suggested that his motion in limine.  It might be a better

9 idea, however, from, I think, the Court's perspective and

10 everybody else so that we don't do this twice, to roll whatever

11 that argument is into the closing arguments and we just -- they

12 argue it at that point in time and we argue it at that point in

13 time as well.

14          Number two, Your Honor, the Court had, in response to

15 a shareholder speaking or attempting to speak previously,

16 suggested that would all get pushed to the last day.  And I

17 don't know how the Court wants to do that, whether the Court

18 would like to start off the proceeding and allow whatever

19 shareholders would like to speak to address the Court prior to

20 the closing arguments.

21          And third --

22          THE COURT:  I'd like that to be after the closing

23 arguments, though I'm not sure --

24          MR. ROSEN:  That's fine, Your Honor, but that leads to

25 my third point, which is overall while the debtors are prepared
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1 to move forward and be first and have JPMorgan or any of the

2 other supporting parties follow us, we would of course reserve

3 our right to respond to any of the statements made or any

4 remaining objections in any of the capacities that I was

5 referring to before any of the three parts.

6          THE COURT:  All right.

7          MR. LOWENTHAL:  Your Honor, Daniel Lowenthal,

8 Patterson, Belknap.  We are the representative for the law

9 debenture, the indenture trustee for the senior subs.  And I

10 don't expect to have anything to say tomorrow, but just in case

11 something goes sideways we just want to reserve several

12 minutes.  Thank you.

13          THE COURT:  All right.

14          MR. STOLL:  Your Honor, James Stoll again.  With

15 respect to the motion -- the renewed motion in limine and to

16 strike, Your Honor, I look at that as an evidentiary issue.

17 It's part of the evidentiary record.  It's not a closing

18 argument issue.  To the extent that you'd like me to argue that

19 first, Your Honor, I'd be arguing that separately from Mr.

20 Stark's closing and, you know, like any motion I wouldn't

21 expect it to take two long, ten, fifteen minutes at most.

22          THE COURT:  Well, you've given me a lot to look at.

23 I'm going to --

24          MR. STOLL:  Well, the motion's very short, Your Honor.

25 It's actually I'm giving you a lot of attachments and pointing
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1 out the testimony.

2          THE COURT:  I'm going to look at it tonight and decide

3 whether or not I hear it as part of the argument or initially.

4          MR. STOLL:  All right, very good, Your Honor.  Thank

5 you.

6          MR. ROSEN:  Your Honor, lastly then, what time would

7 you like us to start in the morning?

8          THE COURT:  9:30 work?

9          MR. ROSEN:  Thank you.

10          THE COURT:  All right, we'll recess until 9:30

11 tomorrow.

12      (Whereupon these proceedings were concluded at 6:45 p.m.)
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