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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

X
Inre : Chapter 11
WASHINGTON MUTUAL, INC,, et al.,’ : Case No. 08-12229 (MFW)
(Jointly Administered)
Debtors.
Hearing Date: November 25, 2008 at 10:30 a.m. ET
Objection Deadline: November 24, 2008 at Noon ET
X

AMENDED MOTION OF DEBTORS TO AUTHORIZE
WASHINGTON MUTUAL, INC. TO PROVIDE FINANCIAL
SUPPORT TO WM MORTGAGE REINSURANCE COMPANY, INC.?

Washington Mutual, Inc. (“WMI”) and WMI Investment Corp. (“WMI

Investment™), as debtors and debtors in possession (collectively, the “Debtors”™), respectfully

represent:

Preliminary Statement

I. WMI requests authority to provide financial support to its non-debtor
wholly-owned subsidiary WM Mortgage Reinsurance Company, Inc. (“WMMRC”) in order to
preserve almost $400 million in value for its creditors. Specifically, by this amended motion, the
Debtors seek authority to use approximately $11.9 million of WMI’s funds to satisfy WMMRC’s

Capital Deficiency (as defined below) in the Genworth Trust (as defined below) and to provide

! The Debtors in these chapter | 1 cases along with the last four digits of each Debtor’s federal tax

identification number are: (i) Washington Mutual, Inc. (3725); and (ii) WMI Investment Corp. (5395). The Debtors’
principal offices are located at 1301 Second Avenue, Seattle, Washington 98101

- A blackline comparing the Motion of Debtors’ to Authorize WMI to Provide Financial Support to WM
Mortgage Reinsurance Company, Inc., dated November 10, 2008, to this Amended Motion is attached hereto as
Exhibit “B.”
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additional financial support in the future, as needed, to preserve the value of WMMRC’s
business and interests in certain trust funds. WMMRC’s repayment obligations to WMI will be
secured by WMMRC’s residual interest in the Genworth Trust (as defined below). Providing
this financial support to WMMRC is in the best interests of WMI's estate and creditors because
it will preserve the value of WMMRC’s business — with an estimated aggregate value of between
$330 and $395 million — for the ultimate benefit of WMI's creditors. In light of the residual
value at stake, an immediate investment of approximately $11.9 million ~ and possibly future
investments, as needed — makes good business sense and should be approved.

Background

2. On September 26, 2008 (the “Commencement Date”), each of the Debtors

commenced with this Court a voluntary case pursuant to chapter 11 of title 11 of the United

States Code (the “Bankruptcy Code”). As of the date hereof, the Debtors continue to operate

their businesses and manage their properties as debtors in possession pursuant to sections
1107(a) and 1108 of the Bankruptcy Code.
3. On October 3, 2008, this Court entered an order pursuant to Rule 1015(b)

of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules™) authorizing the joint

administration of the Debtors’ chapter 11 cases.
4. On October 15, 2008, the United States Trustee for the District of
Delaware (the “U.S. Trustee”) appointed an official committee of unsecured creditors (the

“Creditors’ Committee”). No trustee or examiner has been appointed in these cases.

WMI’s Business

5. WMI is a holding company incorporated in the State of Washington and

headquartered at 1301 Second Avenue, Seattle, Washington 98101, WMI is the direct parent of
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WMI Investment, which serves as an investment vehicle for WMI and holds a variety of
securities. WMI Investment is incorporated in the State of Delaware.

6. Prior to the Commencement Date, WMI was a savings and loan holding
company that owned Washington Mutual Bank (“WMB”) and such bank’s subsidiaries,
including Washington Mutual Bank fsb (“WMBfsb™). WMI also has certain non-banking, non-
debtor subsidiaries.

7. Prior to the Commencement Date, WMI, like all savings and loan holding
companies, was subject to regulation by the Office of Thrift Supervision (the “OT8”). WMB
and WMB{sb, like all depository institutions with federal thrift charters, were also subject to
regulation and examination by the OTS. In addition, WMI’s banking and non-banking
subsidiaries were overseen by various federal and state authorities, including the Federal Deposit
Insurance Corporation (“EDIC™). On September 25, 2008, the Director of the OTS, by order
number 2008-36, appointed the FDIC as receiver for WMDB and advised that the receiver was
immediately taking possession of WMB (the “Receivership™). Immediately after its appointment
as receiver, the FDIC sold substantially all the assets of WMB, including the stock of WMBf{sb,

to JPMorgan Chase Bank, National Association (“JPMorgan Chase™) pursuant to that certain

Purchase and Assumption Agreement, Whole Bank, dated as of September 25, 2008.

8. WMIs assets include its common stock interest in WMB, its interests in
its non-banking subsidiaries, and in excess of $4 billion of cash that WMI and its non-banking
subsidiaries (including WMI Investment) had on deposit at WMB and WMBfsb immediately
prior to the time the FDIC was appointed as receiver. WMI is in the process of evaluating these

and other assets for purposes of ultimate distribution to s creditors.
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Jurisdiction
9. This Court has jurisdiction to consider this matter pursuant to 28 US.C.
§§ 157 and 1334 This is a core proceeding pursuant to 28 U.S.C. § 157(b). Venue is proper
before this Court pursuant to 28 U.S.C. §§ 1408 and 1409,

Relief Requested

10. By this amended motion (the “Amended Motion™), the Debtors request,

pursuant to sections 105(a) and 363(b)(1) of the Bankruptcy Code, entry of an order,
substantially in the form attached hereto as Exhibit “A,” authorizing WMI to provide financial
support to WMMRC, a non-Debtor, wholly-owned subsidiary of WML Specifically, the Debtors
request authority to (i) use approximately $11.9 million of WMI’s funds to pay for WMMRC’s
Capital Deficiency in the Genworth Trust (as defined below) and (ii) provide further financial
support to WMMRC, as may be needed from time to time, after notice and consultation with the
Creditors’ Committee and the ad hoc group of noteholders, as WMI deems, in its business
judgment, to be necessary to preserve the value of WMMRC’s assets, for the ultimate benefit of
WMI’s estate and creditors, without the need for further Court approval. WMUI’s loan to
WMMRC in the amount of approximately $11.9 million shall be secured by WMMRC’s residual
interests in the Genworth Trust.

WMMRC’s Business

11,  WMMRC, an entity incorporated under the laws of Hawaii, is a captive
reinsurance company, created to reinsure the risk associated with residential mortgages that were
originated or had been acquired by WMB. In accordance with industry standard, residential
mortgages originated or acquired by WMB with a loan-to-value ratio greater than 80 percent

must be insured. Mortgage insurance for WMB-originated or acquired loans had historically
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been provided by seven (7} mortgage insurance companies (collectively, the “Morigage
M").B WMMRC, in turn, entered into reinsurance agreements (the “Reinsurance
Agreements”) with each Mortgage Insurer, pursuant to which it would share in the risk, in the
form of claim losses, in exchange for a portion of the premiums generated from the residential
mortgage loan portfolio held by the Mortgage Insurer.

12.  Generally, WMMRC is required to pay claims made with respect to the
insured loans in a “book of business”™ only after a Mortgage Insurer’s losses exceed 4% of the
insured risk. Thereafter, WMMRC is required to pay all losses on the next 10% risk layer, after
which the Mortgage Insurer bears any remaining loss. In consideration for this risk, WMMRC
typically receives 40% of the mortigage insurance premiums paid,

13, Pursuant to each Reinsurance Agreement, WMMRC established a trust
account with US Bank N A. (collectively, the “Trusts” and each a “Trust”) - for the benefit of
the Mortgage Insurer — to hold premiums collected and to secure WMMRC’s obligations to each
Mortgage Insurer with respect to the insured loans. Trust funds are invested principally in
government backed securities. WMMRC is party to seven trust agreements — one for each
Reinsurance Agreement to which it is a party. As of September 30, 2008, the value of all Trust
assets was estimated to be $386 million.

14, Generally, WMMRC is only permitted to withdraw funds from the Trusts

for the payment of reasonable operating expenses, including taxes and other trust expenses, or

3 - .
The Mortgage Insurers are: Genworth Mortgage Insurance Corporation, Mortgage Guaranty Insurance

Corporation, PMI Mortgage Insurance Company, Radian Guaranty Inc, Republic Mortgage Insurance Company,
Triad Guaranty Insurance Corporation, and United Guaranty Residential Insurance Company.

4 A “book of business” is comptised of loans originated in a given calendar year by a Mortgage Insurer.
Each annual “book of business” has a 10-year term.
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when the Trusts are deemed to be over-funded pursuant to formulas set forth in the applicable
Reinsurance Agreements. Notwithstanding WMMRC’s ability to withdraw funds for such
purposes, Trust balances may not drop below the minimum Reinsurance Reserve (as defined
below). In addition to funds held in trust, WMMRC has approximately $1 million in unrestricted
funds, which funds are reserved for the payment of WMMRC’s operating expenses. The
majority of WMMRC’s unrestricted funds are held in a custodial account at US Bank, N.A., with
the remainder (in the approximate amount of $1 50,000) held in an operating account at WMB
(and now at JPMorgan Chase).

5.  Each Reinsurance Agreement requires that WMMRC maintain a certain

minimum amount of capital in the Trust (the “Reinsurance Reserve”), which amount is

determined by applicable law, including Hawaiian law or the law of the Mortgage Insurer’s
domicile state, as well as each Mortgage Insurer’s calculation of reserves needed, based on
known delinquencies within the loan portfolio and anticipated losses associated therewith.
Minimum capital requirements fluctuate on a monthly basis and are reflected in monthly
“cession statements” provided by each Mortgage Insurer to WMMRC.

16.  Pursuant to the Reinsurance Agreements, monthly cession statements
provide WMMRC with information regarding, among other things, the amount of insurance in
force, claims paid to date, and WMMRC’s share of contingency reserves needed to cover
anticipated claims, including any deficiency in Trust assets needed to satisfy such amounts (the

“Capital Deficiencies”). WMMRC is generally required to cure Capital Deficiencies within

thitty days after receiving notice of any such deficiency. Failure to cure a Capital Deficiency
gives rise to the Mortgage Insurer’s right to terminate the Reinsurance Agreement and to elect

whether to terminate the agreement on a “run-off” or “cut-off” basis.
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17. In the event of termination on a srun-off” basis, WMMRC would continue
to be subject to all terms and conditions of the Reinsurance Agreement and would remain liable
on the reinsured loans until the natural expiration, cancellation, or termination of coverage of
cach reinsured loan. WMMRC would also continue to receive reinsurance premiums to which it
would be entitled under the Reinsurance Agreement. As of the Commencement Date, due to the
Bank Receivership and the sale of substantially all of WMB’s assets to JPMorgan Chase, all of
the Trusts are operating on a “run-off” basis because WMMRC has ceased to reinsure any new
WMB-originated loans.’

8. Alternatively, if, in the event of WMMRC’s failure to cure a Capital
Deficiency, the Mortgage Insurer clects to terminate the Reinsurance Agreement on a “cut-off”
basis, WMMRC would no longer be liable for the reinsured loans and would no longer receive
reinsurance premiums with respect thereto. WMMRC waould also be liable for the Reinsurance
Reserve, which may, in certain cases, result in the extinguishment of all assets on account in the
Trust at issue.

The Genworth Trust and Reinsurance Agreement

19. WMMRC and Genworth Mortgage Insurance Corporation (“Genworth™),
as successor in interest to General Electric Mortgage Insurance Corporation and GE Residential
Mortgage Insurance Company of North Carolina, are party to certain Reinsurance Agreements

(collectively, the “Genworth Agreement”). Pursuant to the Genworth Agreement, WMMRC

established a trust (the “Genworth Trust”), which, as of September 30, 2008, held approximately

$74 million in assets.

) Prior to the Commencement Date, WMMRC’s Reinsurance Agreement with United Guaranty Residential

Insurance Company was terminated by the Mortgage Insurer on a “run-off" basis
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20.  Due o an increasing delinquency rate within Genworth’s insured loans,
WMMRC is required to shore up and hold in trust sufficient funds to cover anticipated losses.
Increased delinquencies in Genworth'’s insured loans reflects the current state of the mortgage
industry which, as a whole, is facing an increase in the number of delinquencies and 2
corresponding increase in foreclosure rates. By notice, dated October 14, 2008, Genworth
declared a Capital Deficiency with respect to the Genworth Trust in the approximate amount of
$7.4 million, which amount was payable, in full, by WMMRC on or before November 14, 2008.
On November 12, 2008, subsequent to the filing of the Debtors’ Motion to Authorize Provision
of Financial Support to WMMRC (D.1. 269), Genworth agreed to grant WMMRC a thirty-day
extension of the deadline to satisfy its Capital Deficiency. On November 12, 2008, Genworth
also provided a cession statement for the month of October, which based on updated projections
of anticipated losses, declared a Capital Deficiency in the Genworth Trust of $11.9 million in the
aggregate (inclusive of the previous $7.4 million Capital Deficiency). The Capital Deficiency in
the Genworth Trust represents anticipated amounts needed to cover claims with respect to
delinquent loans insured by Genworth and reinsured by WMMRC,

71, WMMRC’s failure to satisfy the Capital Deficiency in the Genworth Trust
— in the approximate amount of $11 9 million ~ by December 12, 2008 may result in Genworth’s
termination of the Genworth Agreement. As described above, Genworth has the right, in its sole
discretion, to terminate the Genworth Agreement on a “run-off” or “cut-off” basis. The former
would result in WMMRC’s continued liability with respect to outstanding reinsured loans until
the expiration, cancellation or termination of coverage for each reinsured loan and WMMRC

would continue to receive reinsurance premiums with respect thereto.

NY2AID37600:07\1514QU7! DOCI79831 (003 8
RLF1-3342656-1



Case 08-12229-MFW Doc 318 Filed 11/19/08 Entered 11/19/08 20:08:52 Desc Main
Document  Page 9 of 13

22 If Genworth elects to terminate the Genworth Agreement on a “cut-off”
basis, WMMRC would no longer be liable for the reinsured loans and would cease collecting
reinsurance premiums with respect thereto. 1 the Genworth Agreement is terminated on a “cut-
of P’ basis, the Debtors anticipate that a substantial portion of the funds in the Genworth Trust
would be claimed by Genworth to satisfy all existing and future labilities on the reinsured loans,
eliminating most, if not all, residual value for WMMRC. At this time, the Debtors have no
knowledge regarding whether Genworth would elect to terminate on a “run-off” or “cut-off”
basis.

73 Notwithstanding the increasing need for reserves to cover anticipated
Josses in the coming years, the anticipated value of the Genworth Trust is between $45 and $65
million and accordingly, the Capital Deficiency in the Genworth Trust should be paid in order to
preserve this value. The net present value of the Genworth Trust is calculated based on, among
other factors, the continued accrual of interest on the assets in the Genworth Trust and the
continued collection of premiums — in the approximate amount of $45 million —~ over the next
decade, the anticipated duration of the outstanding reinsured policies.

24 Based on the anticipated value of the Genworth Trust, it is in the Debtors’
economic best interests to assist WMMRC in satisfying the Capital Deficiency in the Genworth
Trust and to provide financial support to WMMRGC, as needed from time to time, in order to
preserve the value of WMMRC’s interest in all of the Trusts, pending a final determination
regarding the disposition of WMMRC. The Debtors anticipate that further financial support for

all of the Trusts, including the Genworth Trust, of between $15 and $40 million, in the
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aggregate, on a net annual basis, may be needed during the next two (2) years in order to
preserve the value of WMMRC’s Trusts.’

25. The Debtors propose that, if it becomes necessary to make a further capital
contribution to WMMRC, on account of a Capital Deficiency, that the Debtors will consult with
the Creditors’ Committee and the ad hoc group of noteholders before making any such payment.
If the Creditors’ Committee or the ad hoc group of noteholders object to the proposed payment,
the Debtors will seek Court approval prior to making any such payment to WMMRC.

Good Business Reasons Support
The Debtors’ Provision of Financial Support to WMMRC

26. Pursuant to sections 105(a) and 363(b)(1) of the Bankruptcy Code, the

Debtors request authorization for WMl to provide WMMRC with approximately $11.9 million
to cure the Capital Deficiency of the Genworth Trust. Additionally, the Debtors request
authorization for WMI to provide further financial support to WMMRC as WMI deems, in its
business judgment, necessary and in the best interests of its estate and creditors. Section
363(b)(1) provides, in relevant part, that “[t}he trustee, after notice and a hearing, may use, sell
or lease, other than in the ordinary course of business, property of the estate.” The use, sale, or
lease of property of the estate, other than in the ordinary course of business, is authorized when

there is a “good business reason” that justifies such action. Seg, e.£., In re Lionel Corp., 722

6 The calculation of the additional reserves needed are predicated on, among other things, WMMRC’s

continued receipt of capilal contingency reserve releases Hawaiian law provides that WMMRC must hold 50% of
premiums coliected with respect to a book of business in a given year as a contingency reserve for the next ten

years. Upon request, the Hawaii Insurance Commissioner may authorize the rejease of contingency reserves in an
amount equal o the sum of the ceded loss reserves and claims paid in the current year less 35% of the premiums
carned in the same year. On September 30, 2008, the Hawaii Insurance Commissioner approved the release of
contingency reserves for WMMRC The contingency release reduced WMMRC’s reserve requirements as of
September 30, 2008, with respect (0 the Genworth Trust by approximately $5.5 million In addition, the Debtors’
calculation of anticipated reserve requirements for the Trusts were derived, in part, from actuarial reports, dated June
30, 2008, prepared by Milliman USA, Inc., which reports are subject to change on a quarterly basis.
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F.2d 1063, 1070 (2d Cir. 1983) (“The rule we adopt requires that a judge determining a § 363(b)
application expressly find from the evidence presented before him at the hearing a good business

reason to giant such an application.”); ln re Allecheny Int’L, 117 B.R. 171 (W.D. Pa. 1990)

(affirming bankruptey court order allowing debtor to enter financing arrangement because debtor
provided good business reason for use of estate property pursuant to section 363(b)).

97, The Debtors submit that good business reasons support WMI’s provision
of approximately $7.4 million to cure WMMR(’s Capital Deficiency in the Genworth Trust. As
discussed above, while the Genworth Trust has a net present value of approximately $45-05
million on a run-off basis, its value will be substantially diminished should WMMRC fail to cure
its Capital Deficiency (in the approximate amount of $11.9 million) by December 12, 2008 and
Genworth elects to terminate the Genworth Agreement on a “cut-off” basis. Termination on a
“out-off’ basis will eliminate WMMRC’s ability to collect future premiums or to retain
investment income to offset future losses. WMMRC does not have sufficient capital to satisfy
the Capital Deficiency on its own. Accordingly, WMJ’s provision of the funds necessary to cure
the Capital Deficiency is the only way to preserve the value of the Genworth Trust at this time.

28 In addition, it is in the best interests of WMI's estate and creditors if WMI]
is authorized to provide further financial support (in the range of $15 to $40 million) to
WMMRC, as needed from time to time, to preserve the value of all Trusts, including the
Genworth Trust, for the benefit of WMI’s estate. Notwithstanding the recent increase in the
amount of the Capital Deficiency in the Genworth Trust (from approximately $7.4 to $11.9
million), the Debtors estimate of aggregate financial support needed for WMMRC remains the
came. If WMMRC can sustain its current run-off status for all Trusts, including the Genworth

Trust, it has an anticipated, aggregate value of between $330-$395 million. However, WMMRC
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will only be able to maintain its present strategy and preserve the value of its assets if WMI were
authorized to provide WMMRC with the funds necessary to satisfy the Capital Deficiency with
respect to the Genworth Trust and future capital deficiencies that may arise. In the alternative,
should WMMRC fail to cure future capital deficiencies and the Mortgage Insurers elect to
terminate on a cut-off basis, the existing Trust assets would likely be used to satisfy all existing
and future liabilities of the Mortgage Insurers, eliminating substantially all value for WMMRC
and ultimately for WMTF's creditors.

29.  Accordingly, for the foregoing reasons, the Debtors request authority, to
(i) use approximately $11.9 million in WMI's funds to cure the Capital Deficiency on the
Genworth Trust and (ii) provide further financial support to WMMRC, as may be needed from
time to time, upon notice and consultation with the Creditors’ Committee and the ad hoc group
of noteholders, as WMI deems necessary, in its business judgment, to preserve the value of
WMMRC’s assets for the ultimate benefit of WMI's estate and creditors, without further Court
approval.

Notice

30.  No trustee or examiner has been appointed in these chapter 11 cases.
Notice of this Amended Motion has been provided to: (i) the U.S. Trustee; (ii) proposed counsel
for the Creditors’ Committee; (iii) the OTS; (iv) the FDIC; (v) counsel to JPMorgan Chase; and
(vi) parties entitled to receive notice in these chapter 11 cases pursuant to Bankruptcy Rule 2002.
In light of the nature of the relief requested, the Debtors submit that nio other or further notice

need be provided.
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No Previous Regquest

31.  No previous request for the relief sought herein has been made to this or
any other Court.

WHEREFORE the Debtors respectfully request that the Court enter an order,
substantially in the form attached hereto as Exhibit A, granting the relief requested herein and
such other and further relief as it deems just and proper.

Dated: November 19, 2008 Respectfully submitted,

Wilmington, Delaware
o LA/

Mark D Coli% (K. 2981)
Chun 1 Jang{No. 4790)

Lee E. Kaufman (No. 4877)

RICHARDS, LAYTON & FINGER, P.A.
One Rodney Square

920 North King Street

Wilmington, DE 19801

Telephone: (302) 651-7700

Facsimile: (302) 651-7701

—and ~

Marcia L. Goldstein, Esq.

Brian S. Rosen, Esq.

Michael F. Waish, Esq.

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, New York 10133
Telephone: (212) 310-8000
Facsimile: (212) 310-8007

Attorneys to the Debtors and
Debtors in Possession
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

X
Inre : Chapter 11
WASHINGTON MUTUAL, INC,, et al.,’ : Case No. 08-12229 (MFW)

: (Jointly Administered)
Debtors. :
: Hearing Date; November 25, 2608 at 10:30 a.m.
: Objection Deadline: November 24, 2008 at 12:00 p.m.
X

NOTICE OF MOTION AND HEARING

PLEASE TAKE NOTICE that on November 10, 2008, the above-captioned
debtors and debtors in possession (collectively, the “Debtors™) filed the Motion of Debtors’ to
Authorize Washington Mutual, Inc. to Provide Financial Support to WM Mortgage
Reinsurance Company, Ine. [Docket No. 269] (the “Motion™) with the United States
Bankruptey Court for the District of Delaware, 824 Market Street, 3™ Floor, Wilmington,

Delaware 19801 (the “Bankruptcy Court™). You were previously served with a copy of the

Motion,
PLEASE TAKE FURTHER NOTICE THAT on November 19, 2008, the Debtors
filed the Amended Motion of Debtor’s to Authorize Washington Mutual, Inc. to Provide

Financial Support to WM Mortgage Reinsurance Company, Inc. (the “Amended Motion™).

A copy of the Amended Motion is attached hereto.
PLEASE TAKE FURTHER NOTICE that any responses or objections to the

Amended Motion must be filed in writing with the Bankruptcy Court, 824 Market Street, 31

" The Debtors in these chapter 11 cases along with the last four digits of each Debtor’s federal tax
identification number are: (i) Washington Mutual, Inc. (3725); and (ii) WMI Investment Corp. (5395). The Debtors’
principal offices are located at 1301 Second Avenue, Seattle, Washington 98101

RLF1-3342061-1
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Floor, Wilmington, Delaware 19801, and served upon and received by the undersigned counsel
for the Debtors on or before November 24, 2008 at 12:00 p.m. (Eastern Standard Time).
PLEASE TAKE FURTHER NOTICE that if an objection is timely filed, served
and received and such objection is not otherwise timely resolved, a hearing to consider such
objection and the Amended Motion will be held before The Honorable Mary F. Walrath at the
Bankruptcy Court, 824 Market Street, 5th Floor, Courtroom 5, Wilmington, Delaware 19801 on
November 25, 2008 at 10:30 a.m. (Eastern Standard Time).
IF NO OBJECTIONS TO THE AMENDED MOTION ARE TIMELY
FILED, SERVED AND RECEIVED IN ACCORDANCE WITH THIS NOTICE, THE
BANKRUPTCY COURT MAY GRANT THE RELIEF REQUESTED IN THE
AMENDED MOTION WITHOUT FURTHER NOTICE OR HEARING.
Dated: November 19, 2008 RICHARDS, LAYTON & FINGER, P.A.

Wilmington, Delaware
e l) s

Mark D Colling/No. 2981)
Chun I. Jang (No. 4790)
Lee E. Kaufman (No. 4877)
One Rodney Square

920 North King Street
Wilmington, DI 19801
Telephone: (302} 651-7700
Facsimile: (302) 651-7701

—and —

WEIL, GOTSHAL & MANGES LLP
Marcia L. Goldstein, Esq.

Brian S. Rosen, ksq.

Michael I'. Walsh, Esq.

767 Fifth Avenue

New York, New York 10153
Telephone: (212) 310-8000

Facsimile: (212) 310-8007

Attorneys to the Deblors
and Debiors in Possession
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EXHIBIT A

Proposed Order
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

X
Inre Chapter 11
WASHINGTON MUTUAL, INC., et al.,’ Case No. 08-12229 (MFW)
. (Jointly Administered)
Debtors.
Re: Docket No.
X

ORDER AUTHORIZING WASHINGTON MUTUAL INC. TO PROVIDE
FINANCIAL SUPPORT TO WM MORTGAGE REINSURANCE COMPANY, INC.

Upon the motion, dated November 10, 2008, as amended pursuant to an amended

motion, dated November 19, 2008 (the “Amended Motion™), of Washington Mutual, Inc.

(“WMI™) and WMI Investment Corp., as debtors and debtors in possession (together, the
“Debtors™), for entry of an order, pursuant to sections 105(a) and 363(b)(1) of title 11 of the

United States Code (the “Bankrupicy Code™), authorizing WMI to provide financial support to

its non-debtor, wholly owned subsidiary WM Mortgage Reinsurance Company, Inc.
(“WMMRC™), all as more fully set forth in the Amended Motion; and the Court having
jurisdiction to consider the Amended Motion and the relief requested therein pursuant to 28
U.S.C. §§ 157 and 1334; and consideration of the Amended Motion and the relief requested
therein being a core proceeding pursuant to 28 U.S.C. § 157(b); and venue being proper before

this Court pursuant to 28 U.S.C. §§ 1408 and 1409; and due and proper notice of the Amended

! The Debtors in these chaptler 11 cases along with the last four digits of each Debtor’s federal tax

identification number are: (i) Washington Mustual, Inc. (3725); and (ii) WMI Investment Corp (5395). The Debtors’
principal offices are jocated at 1301 Second Avenue, Seattle, Washington 88101

NY2AL937690470 5J4Q071 DOCVTYE €003
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Motion having been provided to the parties listed therein, and it appearing that no other or
further notice need be provided; and the Court having determined that the relief sought in the
Amended Motion is in the best interests of the Debtors, their creditors, and all parties in interest;
and the Court having determined that the legal and factual bases set forth in the Amended
Motion establish just cause for the reliet granted herein; and upon all of the proceedings had
before the Court and afier due deliberation and sufficient cause appearing therefor, it is

ORDERED that the Amended Motion is granted; and it is further

ORDERED that, pursuant to sections 105(a} and 363(b)(1) of the Bankruptey
Code, WM1 is authorized, but not required, to provide WMMRC with approximately $11.9
million to cure the Capital Deficiency of the Genworth Trust, thereby preserving the value of the
Genworth Trust, provided, that, WMF’s loan to WMMRC - in the approximate amount of $11.9
million — shall be secured by WMMRC’s residual interest in the Genworth Trust and provided,
further, that any future financial support provided by WMI shall be secured by WMMRC’s
residual interests in the Trusts; and it is further

ORDERED that the Debtors shall be authorized to enter into, execute, deliver,
certify, file and/or record, and perform such agreements, instruments, applications for approvals
or rulings of governmental or regulatory authorities, certificates, or other documents, and to take
such other actions as shall be or become necessary, proper, and desirable to effectuate a secured
loan of funds to WMMRC; and it is further

ORDERED that, pursuant to sections 105(a) and 363(b)(1) of the Bankruptcy
Code, upon notice to and consultation with the Creditors’ Committee and the ad hoc group of
noteholders, WMI may provide WMMRC with further financial support as WMI deems, in its

business judgment, necessary and in the best interests of its estate and creditors and to preserve

NYZAIRITEI0MNESI4QUTE DOCAIDE3T 0003 2
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the value of WMMRC’s assets; provided, however, that, if the Creditors’ Committee or the ad

hoc group of noteholders object to the proposed payment, WMI shali seek relief from this Court
prior to making any further payments to WMMRC; and it is further
ORDERED that this Court shall retain jurisdiction to hear and determine all

matters arising from or related to the implementation, interpretation and/or enforcement of this

Order.
Dated: Wilmington, Delaware
, 2008
THE HONORABLE MARY F. WALRATH
UNITED STATES BANKRUPTCY JUDGE
NYZAS3769007\1514Q07! DOCVTI831 0003 3
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

X
Inre : Chapter 11
WASHINGTON MUTUAL, INC,, et g_!.,l : Case No. 08-12229 (MTW)
(Jointly Administered)
Debtors. :
i—Rroposed- Hearing Date: November 4425, 2008 at 10:30
am ET
1—-Praposed- Objection Deadiine-At-the-hearing—_
X

AMENDED MOTION OF DEBTORS2 TO AUTHORIZE
WASHINGTON MUTUAL, INC. TO PROVIDE FINANCJAL
SUPPORT TO WM MORTGAGE REINSURANCE COMPANY. INC. #

Washington Mutual, Inc. (“WMI™) and WMI Investment Corp. (“WMI
Investment™), as debtors and debtors in possession (collectively, the “Debtors”), respectfully
represent:

Preliminary Statement

I. WMI requests authority to provide financial support to its non-debtor
wholly-owned subsidiary WM Mortgage Reinsurance Company, Inc. (“WMMRC™) in order to
preserve almost $400 million in value for its creditors Specifically, by this amended motion, the

Debtors seek authority to use approximately $7-411.9 million of WMI's funds to satisfy

: The Debtors in these chapter 11 cases along with the last four digits of each Debtor’s federal tax

identification number are: (i) Washington Mutual, Inc. (3725); and (i) WMI Investment Corp. (5395). The Debtors’
principal offices are located at 1301 Second Avenue, Seattle, Washington 98101

2 A blackline compating the Motion of Debtors’ 10 Authorize WMI to Provide Financial Support to WM,
Mortgape Reinsurance Company, Inc., dated November 10, 2008, to this Amended Motion is attac hed hereto as.
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WMMRC’s Capital Deficiency (as defined below) in the Genworth Trust (as defined below) and
to provide additional financial support in the future, as needed, to preserve the value of

WMMRC’s business and interests in certain Feust-fondstrust funds, WMMRC’s repayment.

obligations to WMI will be secured by WMMRC’s residual interest in the Genworth Trust (as

estate and creditors because it will preserve the value of WMMRC’s business — with an
estimated aggregate value of between $330 and $395 million — for the ultimate benefit of WMI's

creditors. In light of the tremendousresidual value at stake, an immediate investment of

approximately $7-411.9 million — and possibly future investments, as needed ~ makes good
business sense and should be approved.

Background

2. On September 26, 2008 (the “Commencement Date™), each of the Debtors

commenced with this Court a voluntary case pursuant to chapter 11 of title 11 of the United
States Code (the “Bankruptey Code™). As of the date hereof, the Debtors continue to operate
their businesses and manage their properties as debtors in possession pursuant to sections
1107(2) and 1108 of the Bankruptcy Code.

3 On October 3, 2008, this Court entered an order pursuant to Rule 1015(b)

of the Federal Rules of Bankruptey Procedure (the “Bankruptcy Rules”) authorizing the joint

administration of the Debtors’ chapter 11 cases.
4. On October 15, 2008, the United States Trustee for the District of
Delaware (the “U.S. Trustee™) appointed an official committee of unsecured creditors (the

“Creditors’ Committee”). No trustee or examiner has been appointed in these cases.

NY2 10376000 TS HOTLDOCIT831O003 2
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WMI’s Business

5. WMI is a holding company incorporated in the State of Washington and
headquartered at 1301 Second Avenue, Seattle, Washington 98101, 'WMI is the direct parent of
WMI Investment, which serves as an investment vehicle for WMI and holds a variety of
securities. WMI Investment is incorporated in the State of Delaware.

6. Prior to the Commencement Date, WMI was a savings and loan holding
company that owned Washington Mutual Bank (“WMB?”) and such bank’s subsidiaries,
including Washington Mutual Bank fsb (“WMBfsb™). WMI also has certain non-banking, non-
debtor subsidiaries.

7. Prior to the Commencement Date, WML, like all savings and loan holding
companies, was subject to regulation by the Office of Thrift Supervision (the “QTS”). WMB
and WMB{sb, like all depository institutions with federal thrift charters, were also subject to
regulation and examination by the OTS. In addition, WMI’s banking and non-banking
subsidiaries were overseen by various federal and state authorities, including the Federal Deposit
Insurance Corporation (“EDIC™). On September 25, 2008, the Director of the OTS, by order
number 2008-36, appointed the FDIC as receiver for WMB and advised that the receiver was
immediately taking possession of WMB (the “Receivership™). Immediately after its appointment
as receiver, the FDIC sold substantially all the assets of WMB, including the stock of WMBfsb,

to JPMorgan Chase Bank, National Association (“JPMorgan Chage”) pursuant to that certain

Purchase and Assumption Agreement, Whole Bank, dated as of September 25, 2008.
8. WMI’s assets include its common stock interest in WMB, its interests in
its non-banking subsidiaries, and in excess of $4 billion of cash that WMI and its non-banking

subsidiaries (including WMI Investment) had on deposit at WMB and WMBfsb immediately

mg_\&ﬂlﬁﬁ},ﬂ\ﬂﬂuEAQEJILDD_.\C.\?BE}“LQGL]; 3
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prior to the time the FDIC was appointed as receiver. WMI is in the process of evaluating these
and other assets for purposes of ultimate distribution to its creditors.
Jurisdiction
9. This Court has jurisdiction to consider this matter pursuant o 28 U.S.C.
$§ 157 and 1334. This is a core proceeding pursuant to 28 US.C. § 157(b). Venue is proper
before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.

Relief Requested

10. By this amended motion (the “Amended Motion™), the Debtors request,

pursuant to sections 105(a) and 363(b)(1) of the Bankruptcy Code, entry of an order,
substantially in the form atlached hereto as Exhibit “A,” authorizing WMI to provide financial
support to WMMRC, a non-Debtor, wholly-owned subsidiary of WML Specifically, the Debtors
request authority to (i) use approximately $7-411,9 million of WMI’s funds to pay for
WMMRC's Capital Deficiency in the Genworth Trust (as defined below) and (ii) provide further
financial support to WMMRC, as may be needed from time to time, after notice te-the-ad-hoe-

gl‘ﬂH-p—(—}-ili’iﬁﬂﬁl-‘:@-]{}@iisrﬁﬁé—&ﬁ{:‘i:—ﬁe{;i%@_and consultation with the Creditors’ Committee_and the ad

hoe group of noteholders, as WMI deems, in its business judgment, to be necessary to preserve

the value of WMMRC’s assets, for the ultimate benefit of WMI’s estate and creditors, without

the need for further Court approval._WMI's loan to WMMRC in the amount of approximately

$11.9 million shall be secured by WMMRC s residual interests in the Genworth Trust.

WMMRC’s Business

11.  WMMRC, an entity incorporated under the laws of Hawaii, is a captive
reinsurance company, created to reinsure the risk associated with residential mortgages that were

originated or had been acquired by WMB. In accordance with industry standard, residential
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mortgages originated or acquired by WMB with a loan-to-value ratio greater than 80 percent
must be insured. Mortgage insurance for WMB-originated or acquired loans had historically
been provided by seven (7) mortgage insurance companies (collectively, the “Mortpage
Insurers”).:“"1 WMMRC, in turn, entered into reinsurance agreements (the “Reinsurance
Agreements”) with each Mortgage Insurer, pursuant to which it would share in the risk, in the
form of claim losses, in exchange for a portion of the premiums generated from the residential
mortgage loan portfolio held by the Mortgage Insurer.

12 Generally, WMMRC is required to pay claims made with respect to the
‘nsured loans in a “book of business™? only after a Morigage Insuret’s losses exceed 4% of the
insured risk. Thereafter, WMMRC is required to pay all losses on the next 10% risk layer, after
which the Mortgage Insurer bears any remaining loss. In consideration for this risk, WMMRC
typically receives 40% of the mortgage insurance premiums paid.

13, Pursuant to each Reinsurance Agreement, WMMRC established a trust
account with US Bank N.A. (collectively, the “Trusts” and each a “Trust™) - for the benefit of
the Mortgage Insurer — to hold premiums collected and to secure WMMRC’s obligations to each
Mortgage Insurer with respect to the insured loans. Trust funds are invested principally in
government backed securities. WMMRC is party to seven trust agreements — one for each
Reinsurance Agreement to which it is a party. As of September 30, 2008, the value of all Trust

assets was estimated to be $386 million.

2 .

“wfm“fhe Mortgage Insurers are: Genworth Mortgage insurance Corporation, Mortgage Guaranty Insurance
Corporation, PMI Mortgage Insurance Company, Radian Guaranty Inc., Republic Mortgage Insurance Company,
Triad Guaranty Insurance Corporation, and United Guaranty Residential Insurance Company

34 e . - L
_* A “book of business” is comprised of loans originated in a given calendar year by a Mortgage Insurer Each

annual “book of business” has a 10-year term

NYZALSIT6007:1 S14007). DOCTIRIE0003 5
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14, Generally, WMMRC is only permitted to withdraw funds from the Trusts
for the payment of reasonable operating expenses, including taxes and other trust expenses, or
when the Trusts are deemed to be over-funded pursuant to formulas set forth in the applicable
Reinsurance Agreements. Notwithstanding WMMRC’s ability to withdraw funds for such
purposes, Trust balances may not drop below the minimum Reinsurance Reserve (as defined

below). In addition to funds held in trust, WMMRC has approximately $1 million in unrestricted

funds-held-in-a-custodial-aceountat-LS-BankN-Ax, which funds are reserved for the payment of

WMMRC’s operating expenses. The majority of WMMRC’s unrestricted funds are held in a

custodial account at US Bank, N.A ., with the remainder (in the approximate amount of

$150.000) held in an operating account at WMB (and now at JPMorgan Chase),

15.  Each Reinsurance Agreement requires that WMMRC maintain a certain

minimum amount of capital in the Trust (the “Reinsurance Reserve”), which amount is

determined by applicable law, including Hawaiian law or the law of the Mortgage Insurer’s
domicile state, as well as each Mortgage Insurer’s calculation of reserves needed, based on
known delinquencies within the loan portfolio and anticipated losses associated therewith.
Minimum capital requirements fluctuate on & monthly basis and are reflected in monthly
“cession statements” provided by each Morlgage Insurer to WMMRC.

16.  Pursuant to the Reinsurance Agreements, monthly cession statements
provide WMMRC with information regarding, among other things, the amount of insurance in
force, claims paid to date, and WMMRC’s share of contingency reserves needed to cover
anticipated claims, including any deficiency in Trust assets needed to satisfy such amounts (the

“Capital Deficiencies™. WMMRC is generally required to cure Capital Deficiencies within

thirty days after receiving notice of any such deficiency. Failure to cure a Capital Deficiency

RLFi-33366503342656-1
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gives rise to the Mortgage lnsurer’s right to terminate the Reinsurance Agreement and to elect
whether to terminate the agreement on a “run-off” or “cut-off” basis.

17. In the event of termination on a “run-off” basis, WMMRC would continue
to be subject to all terms and conditions of the Reinsurance Agreement and would remain liable
on the reinsured loans until the natural expiration, cancellation, or termination of coverage of
each reinsured loan. WMMRC would also continue to receive reinsurance premiums to which it
would be entitled under the Reinsurance Agreement. As of the Commencement Date, due to the
Bank Receivership and the sale of substantially all of WMB’s assets to JPMorgan Chase, all of
the Trusts are operating on a “run-off” basis because WMMRC has ceased to reinsure any new
WMB-originated loans.?

18.  Alternatively, if, in the event of WMMRC’s failure to cure a Capital
Deficiency, the Mortgage Insurer elects to terminate the Reinsurance Agreement on a “cut-off”
basis, WMMRC would no longer be liable for the reinsured loans and would no longer receive
reinsurance premiums with respect thereto. WMMRC would also be liable for the Reinsurance
Reserve, which may, in certain cases, result in the extinguishment of all assets on account in the
Trust at issue.

The Genworth Trust and Reinsurance Agreement

19. WMMRC and Genworth Mortgage Insurance Corporation (“Genworth”™),
as successor in interest to General Electric Mortgage Insurance Corporation and GE Residential
Mortgage Insurance Company of North Carolina, are party to certain Reinsurance Agreements

(collectively, the “Genworth Agreement™). Pursuant to the Genworth Agreement, WMMRC

3 Prior to the Commencemnent Date, WMMRC's Reinsurance Agieement with United Guaranty Residential

Insurance Company was teriminated by the Morteage Inswrer on a “run-off” basis,

RLF1-33306503342656-1
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established a trust (the “Genworth Trust™), which, as of September 30, 2008, held approximately

$74 million in assets.

20, Due to an increasing delinquency rate within Genworth’s insured loans,
WMMRC is required to shore up and hold in trust sufficient funds to cover anticipated losses.
Increased delinquencies in Genworth’s insured loans reflects the current state of the mortgage
industry which, as a whole, is facing an increase in the number of delinquencies and a
corresponding increase in foreclosure rates. By notice, dated October 14, 2008, Genworth
declared a Capital Deficiency with respect to the Genworth Trust in the approximate amount of
$7 4 million, which amount iswas payable, in full, by WMMRC on or before November 14,

2008. The-Capital-Deficiency-dectared-byOn November 12, 2008, subsequent to the filing of the

AAAE AN Y MR A A EA A

Debtors’ Motion to Authorize Provision of Financial Support o WMMRC (D.1. 269), Genworth

agreed to grant WMMRC a thirty-day extension of the deadline to satisfy its Capital Deficiency.

On November 12, 2008, Genworth also. provided a cession statement for the month of October,

which based on updated in the

CCLarcd & A

‘ections of anticipated losses, de clared a Capital Deficienc

Genworth Trust of $11.9 million in the agpregate (inclusive of the previous $7.4 ‘million Capital

Deficiency). The Capital Deficiency in the Genworth_Trust represents anticipated amounts

needed to cover claims with respect to delinquent Joans _insured by Genworth _and reinsured by
WMMRC.

71, WMMRC’s failure to satisfy the Capital Deficiency in the Genworth Trust
— in the approximate amount of $7-411.9 million — by Nevember-+4;December 12, 2008 may
result in Genworth’s termination of the Genworth Agreement. As described above, (Genworth
has the right, in its sole discretion, to terminate the Genworth Agreement on a “run-off” or “eut-

off” basis. The former would result in WMMRC’s continued liability with respect to

NY2:41937690:07:1 514007 LDOCATH831.0003 8
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outstanding reinsured loans until the expiration, cancellation or termination of coverage for each
reinsured loan and WMMRC would continue to receive reinsurance premiums with respect
thereto.

22.  If Genworth elects to terminate the Genworth Agreement on a “cut-off”
basis, WMMRC would no longer be liable for the reinsured loans and would cease collecting
reinsurance premiums with respect thereto. 14 the Genworth Agreement is terminated on a “cut-
off” basis, the Debtors anticipate that a substantial portion of the funds in the Genworth Trust
would be claimed by Genworth to satisfy all existing and future liabilities on the reinsured loans,
eliminating most, if not all, residual value for WMMRC. At this time, the Debtors have no
knowledge regarding whether Genworth would elect to terminate on a “run-off” or “cut-off”
basis.

73 Notwithstanding the increasing need for reserves to cover anticipated
Josses in the coming years, the anticipated value of the Genworth Trust is between $45 and $65
million and accordingly, the Capital Deficiency in the Genworth Trust should be paid in order to
preserve this value. The net present value of the Genworth Trust is calculated based on, among
other factors, the continued accrual of interest on the assets in the Genworth Trust and the
continued collection of premiums — in the approximate amount of $45 million — over the next
decade, the anticipated duration of the outstanding reinsured policies.

74 Based on the anticipated value of the Genworth Trust, it is in the Debtors’
economic best interests to assist WMMRC in satisfying the Capital Deficiency in the Genworth
Trust and to provide financial support to WMMRC, as needed from time to time, in order to
preserve the value of WMMRCs interest in all of the Trusts, pending a final determination

regarding the disposition of WMMRC. The Debtors anticipate that further financial support for

NY 21837690072 S4Q07LDOCTOR3L 0003 9
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all of the Trusts, including the Genworth Trust, of between $15 and $40 million, in the
aggregate, on anet annual basis, may be needed induring the rear-termnext WO (2) years in,
order to preserve the value of WMMRC’s Trusts? The-Debtors-propese-that

25.  The Debtors propose that. if it becomes necessary to make a further capital

contribution to WMMRC, on account of a Capital Deficiency, that the Debtors will consult with
the Creditors’ Commiittee and provide-notice-to-the ad hoc group of noteholders before making

any such payment. If the Creditors’ Committee ebieetsor the ad hoc group of noteholders object

to the proposed payment, the Debtors will seek Court approval prior to making any such
payment to WMMRC.

Good Business Reasons Support
The Debtors’ Provision of Financial Support to WMMRC

26,  25-Pursuant to sections 105(2) and 363(b)(1) of the Bankruptey Code, the
Debtors request authorization for WMI to provide WMMRC with approximately $7411.9
million to cure the Capital Deficiency of the Genworth Trust. Additionally, the Debtors request
authorization for WMI to provide further financial support to WMMRC as WMI deems, in its
business judgment, necessary and in the best interests of its estate and creditors. Section
363(b)(1) provides, in relevant part, that “[tJhe trustee, after notice and a hearing, may use, sell

or lease, other than in the ordinary course of business, property of the estate.” The use, sale, or

6 The__Qz_x_ia,u,l,mi_qngf;th_gz,additio,n,al,_r_e_aames_ns;c,d,e_d_argﬁeﬁ_cmgign,ﬁml@;ll@Lthi.n g5, WMMRC's

continued_receipt of capital conlingency reserve releases. Hawaiianlaw provides that WMMRC must hold 50% of.
premiums cal lcfczg;dﬁ);gmggggg_uggﬁhg_gmﬂhu§M§mﬂgxg&gmm;amntiggg;w_x_mwm_m;@gm_m

years, Upon request, the Hawaii Ensgs,n115_611(1111a]_1,i,sgig,n_c_t;n}ggg_mgﬂgqz_i_z.,_me_;;bs:‘f_ejg_,gg;;mf_goﬁngﬁg%y&i%@;g_%
gs,_l.g;gn,Le,_C];;;t_l_Jmllg_&um.clfjl,lfcmc_e_ci__egijg:s,sr reserves and claims paid in the current year less 35% of the premiums

carned in the same yeat, On September 30, 2008, the Hawaii Insurance Commissioner approved the release of

contingency seserves for Wi VIMRC, The contingency refease red uced WMMRC's reserve requirements as of
September 30, 2008, with respect {0 the Genworth TruﬁMﬁgm&m@MLﬁ@i&Q}pmd

caleulation of anticipated reserve requirements for the Trusts were derived, in part, from actuania
30, 2008, prepared by Milliman USA, Inc., which reposts are subject to change on a quarterly basis.

NY2AL9AT6000TA S GRTLD0CT981].0003 10
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lease of property of the estate, other than in the ordinary course of business, is anthorized when

there is a “good business reason” that justifies such action. See, e.g., In re Lionel Corp., 722

F.2d 1063, 1070 (2d Cir. 1983) (“The rule we adopt requires that a judge determining a § 363(b)
application expressly find from the evidence presented before him at the hearing a good business

reason fo grant such an application.”); Inre Allegheny Int’l, 117 B.R. 171 (W.D. Pa. 1990)

(affirming bankruptcy court order allowing debtor to enter financing arrangement because debtor
provided good business reason for use of estate property pursuant to section 363(bY).

27.  26-The Debtors submit that good business reasons support WMI's
provision of approximately $7 4 million to cure WMMRC’s Capital Deficiency in the Genworth
Trust. As discussed above, while the Genworth Trust has a net present value of approximately
$45-65 million on a run-off basis, its value will be substantially diminished should WMMRC fail
to cure its Capital Deficiency (in the approximate amount of $7-411.9 million) by Nevember-
J4.December 12, 2008 and Genworth elects to terminate the Genworth Agreement on a “cut-off”
basis. Termination on a “cut-off” basis will eliminate WMMRC’s ability to collect future
premiums or to retain investment income to offset future losses. WMMRC does not have
sufficient capital to satisfy the Capital Deficiency on its own. Accordingly, WMI’s provision of
the funds necessary to cure the Capital Deficiency is the only way to preserve the value of the

Genworth Trust at this time.

]

g, 27_1In addition, it is in the best interests of WMT’s estate and creditors if

I

WMI is authorized to provide further financial support (in the range of $15 to 540 million) to
WMMRC, as needed from time to time, to preserve the value of all Trusts, including the

Genworth Trust, for the benefit of WMI’s estate. Notwithstanding the recent increase in the

amount of the Capital Deficiency in the Genworth Trust (from approximately $7.4t0 $11.9

NYZ:1937690:07:1514007LDOCITYBAL0003 i1
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million), the Debtors estimate of aggregate financial support needed for WMMRC remains the

same. If WMMRC can sustain its current run-off status for all Trusts, including the Genworth

Trust, it has an anticipated, aggregate value of between $330-$395 million. However, WMMRC

will only be able to maintain its present strategy and preserve the value of its assets if WMI were

authorized to provide WMMRC with the funds necessary to satisfy the Capital Deficiency with

respect to the Genworth Trust and future capital deficiencies that may arise. In the alternative,

should WMMRC fail to cure future capital deficiencies and the Mortgage Insurers elect to

terminate on a cut-off basis, the existing Trust assets would likely be used to satisfy all existing

and future liabilities of the Mortgage Insurers, eliminating substantially all value for WMMRC

and ultimately for WMI's creditors.

i

9.  28-Accordingly, for the foregoing reasons, the Debtors request authority,

Genworth Trust and (i) provide further financial support to WMMRC, as may be needed from

time to time, upon notice t«m-hewﬂd~h(—)e—gmup—e!lm('-_w-i-ei1(31&@95—%@%13@%&@%46&&11{1 consultation

with the Creditors’ Commmittee_and the ad hoc, aroup.of notcholders, as WMI deems necessary, in

its business judgment, to preserve the value of WMMRC’s assets for the ultimate benefit of

WMI's estate and creditors, without further Court approval.

Notice

30,  29-No trustee or examiner has been appointed in these chapter 1 1 cases.

Notice of this. Amended Motion has been provided to: (i) the U.S. Trustee; (ii) proposed counsel

for the Creditors’ Committee; (ili) the OTS; (iv) the FDIC; (v) counsel to JPMorgan Chase; and

(vi) parties entitled to receive notice in these chapter 11 cases pursuant to Bankruptcy Rule 2002.

RLF1-33306503342636-1
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In light of the nature of the relief requested, the Debtors submit that no other or further notice

need be provided.

13
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No Previous Request

31, 38-No previous request for the relief sought herein has been made to this
or any other Court.

WHEREFORE the Debtors respectfully request that the Court enter an order,
substantially in the form attached hereto as Exhibit A, granting the relief requested herein and

such other and further relief as it deems just and proper.

Dated; November 16;19, 2008 Respectfully submitted,
Wilmington, Delaware

Mark D. Collins (No. 2981)

Chun L. Jang (No. 4790)

Lee E. Kaufman (No. 4877)

RICHARDS, LAYTON & FINGER, P.A,
One Rodney Square

920 North King Street

Wilmington, DE 19801

Telephone: (302) 651-7700

Facsimile: (302) 651-7701

—and —

Marcia L. Goldstein, Esq.

Brian S. Rosen, Esq.

Michael F. Walsh, Esq.

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, New York 10153
Telephone: (212) 310-8000
Facsimile: (212) 310-8007

Attorneys to the Debtors and
Debtors in Possession

NY2:1937690:07,514Q07, DOCYIIB3L0003 i4
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

X
Inre Chapter 11
WASHINGTON MUTUAL, INC,, et al.,’ Case No. 08-12229 (MFW)

Debtors: | : (Jointly
Administered)

Debfors. “

Re: Docket No. __ —
X

ORDER AUTHORIZING WASHINGTON MUTUAL INC. TO PROVIDE
FINANCIAL SUPPORT TO WM MORTGAGE REINSURANCE COMPANY, INC.

Upon the motion, dated November 10, 2008, as amended pursuant to an amended.

motion, dated November 19, 2008 {the “Amended Motion™), of Washington Mutual, Inc.

Ao

(“WMI”) and WMI Investment Corp., as debtors and debtors in possession (together, the
“Debtors™), for entry of an order, pursuant {0 sections 105(a) and 363(b)(1) of title 11 of the

United States Code (the “Bankruptcy Code™), authorizing WMI to provide financial support to

its non-debtor, wholly owned subsidiary WM Mortgage Reinsurance Company, Inc.
(“WMMRC™), all as more fully set forth in the Amended Motion; and the Court having

jurisdiction to consider the Amended Motion and the relief requested therein pursuant to 28

U.S.C. §§ 157 and 1334; and consideration of the_Amended Motion and the relief requested

therein being a core proceeding pursuant to 28 UU.S.C. § 157(b); and venue being proper before

! The Debtors in these chapter 11 cases along with the last four digits of each Debtor’s federal tax

identification number are: (i) Washington Mutual, Inc. (3725); and (ii) WMI Investment Corp. (5395). The Debtors’
principal offices are located at 1301 Second Avenue, Seattle, Washington 98101

NY2A937660:07:1514007 DOCI98IL0003.
REF1-33306503142656-]
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this Court pursuant to 28 U.S.C. §§ 1408 and 1409; and due and proper notice of the Amended,
Motion having been provided to the parties listed therein, and it appearing that no other or
further notice need be provided; and the Court having determined that the relief sought in the
Amended Motion is in the best interests of the Debtors, their creditors, and all parties in interest;
and the Court having determined that the Jegal and factual bases set forth in the Amended
Motion establish just cause for the relief granted herein; and upon all of the proceedings had
before the Court and after due deliberation and sufficient cause appearing therefor, it is

ORDERED that the Amended Motion is granted; and it is further

ORDERED that, pursuant to sections 105(a) and 363(b)(1) of the Bankiuptcy
Code, WMI is authorized, but not required, to provide WMMRC with approximately $7:411.9
million to cure the Capital Deficiency of the Genworth Trust, thereby preserving the value of the

Genworth Trust-anéd-it, provided, that. WMI's loan to WMMRC —in the  approximate amount of,

1L Q

$11.9 million — shall be secured by WMMRC's residual interest in the Genworth Trust and

provided, further, that any future financial support provided by WMI shall be secured by

WMMRC s residual intetests in the Trusts: and it is further

ORDERED that the Debtors shall be authorized to enter into, execute, deliver,.

certify. file and/or record. and nerform such agreements, instruments, applications for approvals

or rulings of sovernmental or regulatory authorities, certificates, or other documents and to take

such other actions ag shall be or become necessary, Proper. and desirable to effectuate a secured,

foan of funds to WMMRC: and it_is further

ORDERED that, pursuant to sections 105(a) and 363(b)(1) of the Bankruptcy
Code,—&peﬁ—aetiee—%ewt-he—aéiwheegmL+f)—@~§‘#~nm-t-elwide:;s-aﬁd upon notice to and consultation with

the Creditors’ Committee and the ad hoc group.of noteholders, WMI may provide WMMRC

RLFI-33306503342650-1
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with further financial support as WMI deems, in its business judgment, necessary and in the best
interests of its estate and creditors and to preserve the value of WMMRC’s assetss; provided,

however, that, if the Creditors” Committee ebjeetsor the ad hoe group of noteholders obiect to

the proposed payment, WMI shall seek relief from this Court prior to making any further
payments to WMMRC; and it is further

ORDERED that this Court shall retain jurisdiction to hear and determine all
matters arising from or related to the implementation, interpretation and/or enforcement of this
Order.

Dated; November————2008 Wilmington, Delaware

..2008
THE HONORABLE MARY F. WALRATH
UNITED STATES BANKRUPTCY JUDGE
NY221837690107,L514Q07LDOCYTB31.0003 3
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